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Court of Appeals of the District of Columbia 


No. 4587. 

The Barker Painting Co., a Corp., Appellant, 

vs. 

Brotherhood of Painters, Decorators and Paperhangers 
of America, a Body Corporate, et al. 


a Supreme Court of tlie District of Columbia. 


In Equity. 

No. 4240G. 

The Barker Painting Company, a Corporation, Plaintiff, 

vs. 

Brotherhood of Painters, Decorators and Paperhangers 
of America, a Body Corporate, et al., Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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Original Bill for Injunction. 
Filed March 31, 1924. 


In the Supreme Court of the District of Columbia. 

Equity. No. 4240(5. 


The Bakkei; Painting 


Company, a Corporation, Plaintiff, 


vs. 


(1) Bbothebhood of Painteiis, Dkcokatoks and Papek- 
hangers of America, a Body Corporate; (2) Local Union 
Xo. 3(58, Brotherhood of Painters, Decorators and Paper- 
hangers of America, and (3) C. W. Gaines, (4) H. W. 
Latchford, (5) G. H. Murray, ((5) M. J. Click, (7) James 
H. 'Whitemore, (8) II. II. Kessler, (9) B. Rhodes, (10) 
\Y. C. Whitemore, (11) Leo Donnelly, (12) Paul Phum- 
phrey, and (13) H. Buie, as Individuals and as They 
are, Respectively. Officers and Agents of said Local 
Union Xo. 368 of the Brotherhood of Painters, Decora¬ 
tors and Paperhangers of America and as Representa¬ 
tives of Its Membership, 'Which is too Xumerous to be 
Sued Individually, Defendants. 


To the Supreme Court of the District of Columbia, holding 
an equity court for said District : 

The original bill of complaint of The Barker Painting 
Company respectfully shows to the court as follows: 

1. It is a body corporate, organized and existing under 
the laws of the State of Xew York, and brings this 
2 suit in its own right. 

2. The defendant Brotherhood of Painters, Deco¬ 
rators and Paperhangers of America is a body corporate, 
incorporated under the laws of the State of Indiana, is sued 
in its own right as hereinafter shown, and is hereinafter 
referred to as the corporate defendant. The defendant 
Locan Union Xo. 3(58, Brotherhood of Painters, Decorators 
and Paperhangers of America, is a local union under the 
jurisdiction of the defendant Brotherhood of Painters, 
Decorators and Paperhangers of America, and has no cor- 
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porato existence independent of that of the said defendant 
Brotherhood of Painters, Decorators and Paperhangers of 
America, and is sued in its own right and as;a local union 
under the jurisdiction of the said defendant; Brotherhood 
of Painters, Decorators and Paperhangers of America, and 
is hereinafter referred to as the defendant local union. 
The defendant C. W. Gaines is President, the defendant 
H. W. Latchford is Vice-President, the defendant G. II. 
Murray is Recording Secretary, the defendant M. J. Click 
is Financial Secretary, the defendant James H. White- 

more is Treasurer, the defendant II. II. Kessler is Con- 

' ( 

ductor, the defendant B. Rhodes is Warden, the defend¬ 
ants W. C. Whitemore, Leo Donnelly and Paul Pliumpkrey 
are Trustees, and the defendant II. Buie is Business Agent 
of the defendant local union, and the said defendants are 

I 

the agents of the said defendant local union, and they are 
each and all of them sued individually in their own right 
and also as officers, agents and representatives of the 
said local union, the membership of which is too numer¬ 
ous to be sued individually, all as hereinafter more fully 
shown. 

3 3. The plaintiff now is, and for many years past 

has been, engaged as a contractor in the business of 
painting and decorating of all kinds, in the City and State 
of New York and elsewhere throughout the United States 
and the Dominion of Canada, and now has, and during all 
of said time has had, a large and successful business. In 
the prosecution and execution of contracts for painting and 
decorating of all kinds, its annual business,; for several 
years past, has been more than $730,000.00 per annum, and 
it has organized, equipped, maintained and conducted, and 
is maintaining and conducting its business throughout the 
United States and the Dominion of Canada as aforesaid, 
and has especially adapted its business to the doing of such 
work outside the State of New York, where its principal 
office is located. The capital invested in its said business 
is considerably in excess of $100,000.00, in addition to its 
good will and established custom, which are of very great 
value, and more than sixty per cent of the business of the 
plaintiff is done outside the State of New York. 

4. The plaintiff further says that its method of carrying 
on its business is as follows: It has established a large 
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office building and plant in the City and State of New York 
consisting of a four-story and basement building, where it 
has a large executive staff and force of clerks and employes; 
that it has a considerable number of representatives and 
estimators traveling through the United States and the 
Dominion of Canada, through whom as well as through 

solicitation directlv bv the home office in New York 

* * 

4 and by requests from general contractors and owners, 

its business is initiated, and contracts therefor made; 
that when the contract is so made it is executed and per¬ 
formed by painters employed by the plaintiff, some of whom 
are at times sent from the home office in New York Citv 
to the place where the work is to be done, and at times 
by the employment of painters at that place, and at times 
in part by both methods, in addition to which it sends the 
paints, materials, tools, scaffolding, etc., etc., for the per¬ 
formance of the contract from its home office in the City 
of New York to the place for the performance of the con¬ 
tract. Plaintiff’s entire business consists of individual 
orders and contracts initiated in the manner aforesaid and 


entered into on estimates, a vital factor in which is the price 
of labor at the place of performance, where the principal 
competitors of the plaintiff are almost universally located, 
and no part thereof is done under annual contracts or other¬ 
wise automatically renewing themselves. With a staff the 
size of plaintiff’s, it necessarily makes its contracts as far 
in advance as possible because, among other reasons, of the 
necessity of arranging to have its workmen and its paints, 
materials, tools, scaffolding, etc., at the proper place and 
at the proper times without carrying an excessive working 
staff, stock or supply on hand. By reason of the character 
of plaintiff’s business and the manner in which the same 
is and has to be conducted, its said business is liable to un¬ 
usually great injury and loss from the conspiracy of the de¬ 
fendants hereinafter described and the acts done in pur¬ 
suance thereof to injure and destroy the same and to 
5 intimidate and drive it out of business fields where 
the rates of wages are lower than those in the City 
of New York. 


5. The corporate defendant is, as hereinbefore stated, a 
body corporate, and consists of a very large number of 
district councils, conferences and local unions throughout 
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the United States and the Dominion of Canada, including 
the defendant local union, and the corporate defendant is 
governed by written articles of association, constitution, 
rules and by-laws and by legislation adopted at sessions of 
general assemblies periodically held, consisting of dele¬ 
gates from the various district councils, conferences and 
local unions, including the defendant local union, which 
local unions are subject to the jurisdiction and to the ar¬ 
ticles of association, constitution, rules, by-laws and legis¬ 
lation of the corporate defendant, the affairs'of which cor¬ 
porate defendant and of its district councils, conferences 
and local unions in the interim between such general as¬ 
semblies are regulated and governed by officers and ad¬ 
ministrative boards or committees, and which corporate 
defendant, together with its district councils, conferences 
and local unions under its jurisdiction, has ian aggregate 
individual membership of more than 100,000 persons, be¬ 
longing to the wage earning and working class of people, 
in addition to contract members to whom reference will 
hereinafter be more fully made. 

6. Among the corporate objects of the said defendant 
Brotherhood of Painters, Decorators and Paperhangers of 
America is “the regulation of wages, hours and con- 
(i ditions of labor.” Under the terms of, its corporate 
articles of association, local unions subordinate to 
it may be, and they have been and are, organized in all 
parts of the United States, its territories and the Dominion 
of Canada, subject to its laws and usages, and its claims 
and exercises jurisdiction “over all house, sign, pictorial, 
coach, car, automobile, carriage, air craft, machinery ship 
and railroad equipment painters; over all decorators, pa¬ 
perhangers, hardwood finishers, grainers, glaziers, varnish- 
ers, enamelers, gilders and scenic artists; over all men en¬ 
gaged in applying or removing paints, oils, varnishes, 
water colors, wall paper or other materials used in the 
various branches of the trade and over all glass workers, 
to wit: setters of art glass, prism glass, leaded glass and 
protection glass, bevellers, cutters, glaziers in Head or other 
metals, shade workers, silvorers, scratch polishers, em¬ 
bossers, engravers, designers, painters on glass, ehippers, 
mosaic workers, benders, cementers, flat glass or wheel 


cutters and other workers in glass used in 


the construe- 
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tion of buildings or for architectural or decorative pur¬ 


ses. 


7. Membership in tlie corporate defendant, through its 
district councils, conferences and local unions under its 
jurisdiction, is limited to those persons who have fol¬ 
lowed for three years one of the branches of trades as 
enumerated in the constitution and hereinbefore quoted, 
and to contractors who are by its constitution defined to 
be those who take work direct from the owner, architect or 
builder, and employ one or more men. Xo person who has 

been expelled or rejected by any local union of the 

7 corporate defendant is eligible to membership in any 

other local union, except by {lie consent of the local 

union to which he applied for membership or of which he 
formerly was a member, and only by a two-thirds vote of 
the membership of the local union to which he makes ap¬ 
plication, but no member is permitted at any time to belong 
to more than one such local union or to become a member 
of any dual organization of painters, decorators or paper- 
hangers under penalty of expulsion. The admission of con¬ 
tractors to membership or tin* refusal thereof is, by the con¬ 
stitution of tin* corporate defendant, determined by the 
by-laws of each local union or district council, which also 
determines the conditions of such membership, but they are 
required to comply with the trade rules and working con¬ 
ditions of the locality in which tin* work is done, to pay the 
union scale, hire union men only and not belong to any 
employers' or •contractors' association; pursuant to which 
constitutional provision of the corporate defendant, as 
plaintiff is informed and believes, and accordingly avers, 
the defendant local union admits contractors as so defined 
to its membership. By a further provision of the constitu¬ 
tion of the corporate defendant, “any member who acts in 
violation of his obligation or who violates any article or sec¬ 
tion of the constitution of the Brotherhood or of the by¬ 
laws of a local union, shall be fined or expelled at the dis¬ 
cretion of the local union.” 

8. "By a further provision of the constitution of the said 
corporate defendant, its (Jcncral President, who is its chief 
executive officer, is given power, with the consent of the 

general executive board, its administrative and legis- 

8 la live body between sessions of the general assembly, 

to suspend or revoke the charter of any local union 
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or district council or other subordinate body affiliated with 
the said corporate defendant for any violation of the con¬ 
stitution or laws of the corporate defendant, subject to an 
appeal to the membership, which is required to be published 
in its official journal, which said journal is published 
monthly and distributed to each of the more than 100,000 
members of the corporate defendant. Its said general exe¬ 
cutive board is also empowered to decide all points of law 
arising under its jurisdiction, and all grievances and ap¬ 
peals, and its decisions continue in force and effect unless 
reversed by the general membership or at a regular session 
of the general assembly, and it is further given power to 
authorize strikes, together with general supervision of the 
affairs of the corporate defendant. 

9. There are now, and for many years past have been, 
other similar labor union organizations comprising and 
representing those who are engaged in other trades which, 
in connection with construction work, are associated with 
painters, decorators and paperhangers, such as carpenters, 
joiners, teamsters, chauffeurs, stable men, plumbers, and 
numerous kindred and other trades. All of such organiza¬ 
tions, including the corporate defendant, together with its 
numerous district councils, conferences and local unions 
under its jurisdiction, are affiliated with the American 
Federation of Labor, the Building Trades Department and 
the Trade and Labor Congress of Canada, which are re¬ 
spectively central organizations or amalgamations 
9 of labor unions. Among the purposes of all such 
organizations is to compel employers of labor 
throughout the United States and Canada to employ none 
but members of so-called union organizations,: that is to say 
of organizations affiliated with the said American Federa¬ 
tion of Labor, the Building Trades Department or the 
Trade and Labor Congress of Canada, and only in accord¬ 
ance with the rules, by-laws and regulations of the several 
labor union organizations, to which end all labor union or¬ 
ganizations throughout the United States and Canada 
mutually and constantly cooperate, and the intention and 
effect of such efforts and cooperation are to prevent and 
prohibit the employment of any person who is not a member 
of such labor unions and organizations, and even those who 
are members thereof except in accordance with the rules, 
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by-laws aud regulations of such unions and organizations. 
By reason of the efforts, cooperation, combined strength 
and national scope of such labor organizations, it is a prac¬ 
tical necessity for plaintiff to employ only union labor, and 
especially so when it is engaged upon contracts outside of 
the union territory in which plaintiff's home office is located. 

10. The defendant local union assumes and exercises 
jurisdiction and control within the territorial limits of the 
District of Columbia, where the contract hereinafter re¬ 
ferred to is to be performed by the plaintiff, over all per¬ 
sons engaged in any of the trades over which the corporate 
defendant claims jurisdiction as hereinbefore stated. 

11. Plaintiff is informed and believes, and ac- 
10 cordingly avers, that in the month of January, 1922, 
at a session of the general assembly of the corporate 
defendant, which was held in the City of Dallas, in the 
State of Texas, the said general assembly passed a rule, 
which has been incorporated in the constitution of the cor¬ 
porate defendant as hereinafter stated, and is now being 
attempted to be enforced by the said corporate defendant 
and the district councils, conferences and local unions under 
its jurisdiction, including the defendant local union, to the 
effect that in the event a contractor should accept a con¬ 
tract for work to be performed outside his home territory 
as defined by the union, such contractor should be expected 
and obliged to pay to the local workmen and the workmen 
should be compelled to demand and insist upon the rate of 
wages, and in all other respects observe and conform to 
the union rules, regulations and conditions prevailing in 
the contractor’s home territory or in the territory in which 
the work is to be done, depending solely upon which rate 
of wages, rules, regulations and/or working conditions are 
more favorable to the workmen. 

12. The said rule is now a part of the constitution of the 
said corporate defendant, in the words and figures follow¬ 
ing, namely: 

“All conditions of such localities shall be strictly adhered 
to, the shorter work day and the higher scale of either lo¬ 
cality to prevail in all cases. A card fully paid up, re¬ 
gardless of where it is issued, shall entitle the holder to the 
right to work in any city provided he conforms with the 
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working rules and conditions of' the locality and that no 
strike or lockout exists in that loealitv. 

When a contractor, builder or boss painter does any 
work pertaining to our trade outside his home city or 
town—and in a locality where a District Council or a Local 
Union exists—not less than fifty (50) per cent of the men 
in such district shall be employed on all work coming 

11 within the jurisdiction of the Brotherhood of 
Painters, Decorators and Paperliangers of America 

as defined in the General Constitution. 

A member leaving the jurisdiction of the local union in 
which he is a member to work for his employer on a job 
in the jurisdiction of another local union must comply with 
the working rules and laws of that locality and demand 
in all cases the shorter work dav and the higher scale.” 

13. The provisions of the constitution of the corporate 
defendant which have been just quoted, are claimed by the 
defendant local union to be obligatory and binding upon it, 
it has submitted and is submitting thereto as of binding- 
force and authority, and it is seeking and attempting to 
enforce the same as against this plaintiff. 

14. Plaintiff is informed and believes, and accordingly 
avers, that the purpose of the corporate defendant in per¬ 
mitting local unions to admit contractors to membership 
therein, and of the defendant local union in so admitting 
contractors to membership, was to provide a bond of co¬ 
operation to the benefit and advantage of local workmen 
and contractors as against non-residents, for the purpose 
of assisting them in their efforts to acquire a monopoly of 
local contracts by local contractors and of local work on 
such contracts bv local workmen so that tliev might in- 
crease contract prices and wages and lower the number of 
working hours at their will without fear of successful com- 
petition; that such arrangement so initiated constituted in 
its inception a conspiracy against non-resident contractors 
and workmen and against resident owners and all persons 
interested in having building operations carried on by con¬ 
tractors and workmen, and that pursuant to, and in further¬ 
ance of, and as part and parcel of, such conspiracy 

12 the provisions of the constitution of the defendant 
corporation quoted in Paragraph 12 of this bill were 
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adopted and arc sought to bo enforced as against this 

plaintiff as hereinafter set out. 

1o. Because of the existing conditions in the building- 
trade, the workman who is disciplined by either fine or ex¬ 
pulsion for violation of orders, rules, by-laws or regulations 
of the corporate defendant or of the defendant local union, 
is thereby deprived of an opportunity to earn a livelihood 
at his trade for himself or his familv, and bv virtue of the 
rules of the said corporate defendant and of the said de¬ 
fendant local union, in the event that a contractor shall 
engage or continue in his employ a workman who has been 
declared to be : guilt v of anv such violation, other union 
employes of said contractor, whether members of the cor¬ 
porate defendant or not, are forbidden to work for hint 
although they may be perfectly satisfied with their wages, 
hours and working conditions, and the said union workman 
will l)i* obliged to cease working for said contractor because 
of the fear of fine and expulsion and the consequent loss 
of an opportunity to earn at his trade a livelihood for him¬ 
self and his familv as aforesaid. 

16. There are different union rules with respect to wages, 
hours and working conditions prevailing in different parts 
of tlie United States. The scale of wages for painters in 
Xew York City is $10.50 per day of eight hours, five days 
a week. The scale of wages for painters in the City of 
Washington, in the District of Columbia, is $9.00 per day 
of eight hours, five* and one-half (lavs a week. These varv- 
ing wages, hours and working conditions are de- 
10 termined by the several local unions, and are based 
in part on differences in local conditions, including 
cost of living, etc. These local differences as to wages, 
hours and working conditions, are, of course, an important 
factor in the determination of the amount for which per¬ 
sons engaged in building operations are willing to contract 
to do building work, and in competitive bidding are of vital 
importance, since the application of one set of wages, hours 
and working conditions to a resident contractor and a more 
onerous set to a non-resident not only have the effect to 
give to resident contractors an exclusive monopoly of the 
business in each locality, but are to the lasting detriment 
and disadvantage of the community and of the public at 
large. 
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17. On, to wit, the 13th day of* March, A. D. 1923, the 
plaintiff entered into a written contract to provide all the 
materials and perform all the work necessary to complete 
all painting* work of every kind throughout the interior 
and exterior of the building known as the Hotel Building 
to be located on Lot 88, Square 162, Washington, I). C 1 ., 
in accordance with plans and specifications prepared by 
Warren and Wetmore, designated in such contract as the 
Architect, at and for the sum of $70,000.00, which said con¬ 
tract provides, among other things, that the material is 
to be delivered to the building and the work is to be prose¬ 
cuted so that the completion of the painting work keeps up 
with the work of the other branches of the building, and to 
proceed with such speed and at such times and places as 
shall be approved by the contractor and architect; that time 

is of the essence of the contract: that the plaintiff 
14 shall employ only satisfactory labor in an amount 

and character required to install the work, and is to 
avoid, where possible, disagreements or strikes among 
workmen or other sub-contractors, and that if, shall furnish 
at all times a sufficiency of properly skilled workmen, and 
shall prosecute the work with promptness and diligence, 
all as will more fully appear by reference to a copy of said 
contract, herewith tiled, marked Kxhibit “A, v and prayed 
to be taken and read as a part of this bill. .Plaintiff has 
been notified that the work on the said building has pro¬ 
ceeded to a point where it is ready for it to begin the exe¬ 
cution and performance of its said contract, and it has been 
served with notice to begin work. It is necessary that it 
do so speedily to avoid being placed in default and sub¬ 
jecting itself to great losses and burdens under the terms 
thereof as will be seen by reference to said Iaxhibit ‘‘ A. ? 

18. Plaintiff proposed to employ upon said work a large 
number of members of the defendant local union, and to 
pay to said union employes to be by it so employed in the 
execution and performance of said contract, the union 
scale established by said defendant local union, namely, 
$9.00 per day of eight hours, live and one-hall days per 
week, which said contract was awarded to plaintiff alter 
competitive bidding therefor, and in making its computa¬ 
tions and estimates upon which its bid therefor was based 
plaintiff figured the labor cost to it on the basis of. the local 
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wage scale, rules, regulations and conditions in the District 
of Columbia as fixed by the defendant local union as afore¬ 
said. 

15 19. For the purpose of executing - and performing 

its said contract and contract obligations in that re¬ 
gard, plaintiff caused to be inserted in the Evening Star, a 
newspaper published in the City of Washington, District of 
Columbia, on the 26th and 27th days of March, A. D. 1924, 
an advertisement in the words and figures following: 


“Painters, union men, report ready for work Friday 
morning. Walker Hotel, Connecticut Avc. and De Sales 
St. Barker Painting Co.” 


in reply to which quite a large number of men appeared, at 
the Walker Hotel, Connecticut Avenue and De Sales Street 
on Friday morning, the 28th day of March, A. I). 1924, 
ready for work, with their overalls and tools, including, 
among others, W. C. Hurdle, 1668 Avon Place, X. W., 
Walter Essig, 489 K Street, S. W., and II. C. Brandon, 507 
22nd Street, X. W., who then and there applied to plaintiff’s 
agent for employment in accordance with its aforesaid ad¬ 
vertisement, and all of whom were and are members of the 
defendant local union, and by virtue of such membership 
were and are members of the corporate defendant. As 
plaintiff is informed and believes, and accordingly avers, 
all of the men so replying to plaintiff’s said advertisement 
were ready and willing to go to work for the plaintiff on the 
said job, for the wages and under the working conditions 
prevailing in the City of Washington, in the District of 
Columbia, as provided for and ordered by the defendant 
local union, with reference to local contractors, namely: 
$9.00 per day of eight hours, five and one-half days per 
week, and they came to the Walker Hotel prepared to start 
work. 


20. At the time and place aforesaid, there appeared 
16 with said men, the defendant II. Buie, Business 
Agent of the defendant local union, together with the 
defendant M. J. Click, its financial secretary, who exhibited 
and handed to plaintiff’s representative a copy of the con¬ 
stitution of the corporate defendant, directing his attention 
to the parts and provisions of the said constitution herein¬ 
before quoted in paragraph Xo. 12 of this bill, stating that 
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tlie constitutional provisions so indicated Ipy liim would 
have to govern, that is to say, that the plaintiff would have 
to pay the painters here the New York rate: of $10.50 per 
day for an eight hour dav and a five dav week, and that at 
least fifty per cent of the men employed by the plaintiff on 
said job would have to be local men, and that he, the de¬ 
fendant H. Buie, would not permit any of the men to com¬ 
mence work until it was agreed by the plaintiff that it would 
do so. Plaintiff, through its said representative, then pro¬ 
posed to the said defendant Buie that the matter be taken 
into Court and a test case made of it, plaintiff offering to 
put up cash or surety bond to insure the payment of the 
difference in wages should the court rule adverselv to the 
plaintiff and thus permit the work to proceed without detri¬ 
ment or injury either to the plaintiff or to any of the defend¬ 
ants or those represented by them, or delaying the progress 
of the work on the building to the disadvantage of the 
owner thereof, which the defendant Buie declined to do, 
stating that the laws of the corporate defendant were bind¬ 
ing upon him. 

21. The result of the said rules is to make it more expen¬ 
sive for employers not resident in the particular locality 

where the work is to be done, to do work therein; 
17 in many instances the result will be to entirely ex- 

elude from the field of operation in a particular lo¬ 
cality, contractors not resident therein; and its effect in the 
instant case is to render it impossible for the plaintiff to 
carry out its contract hereinbefore described except at 
great loss, though unhindered by such illegal interference 
with its rights and property rights the execution and per¬ 
formance of the said contract by plaintiff, under the same 
terms and conditions in that regard as are applied to con¬ 
tractors resident in the District of Columbia as aforesaid, 
would realize a fair and reasonable profit to the plaintiff. 

22. Plaintiff further avers that, if it should proceed to 
execute and perform its aforesaid contract vi’ith non-union 
labor or by the employment of such union labor as might 
possibly be found willing to accept employpient notwith¬ 
standing the provisions of the constitution of; the corporate 
defendant set out in paragraph No. 12 of this bill, not only 
would plaintiff by reason of the aforesaid practices of the 
said defendants, be subjected to strikes, boycotts and other 
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interferences by llie doiViidants in connection with its con¬ 
tract elsewhere 1 as well as in the District of Columbia, but 
such union employees as it might so procure would be sub¬ 
jected to coercive disciplinary measures by the said defend¬ 
ants, including fines, penalties and expulsion and loss of 
means of earning a livelihood by their trade for themselves 
and their families. 

2-b Plaintiff further avers, on information and belief, 
that the so-called “higher wage," “fifty per cent’’ and 
“shorter work" rules hereinbefore quoted in para- 
18 graph 1 2 of this bill from the constitution of the cor¬ 
porate defendant were adopted for the purpose, and 
have the effect of, restraining trade and commerce, and 
creating monopolies of local contracts in local contractors 
of local work in local workmen, which rules are illegal, un¬ 
just, oppressive, discriminatory, inimical to public welfare, 
violative of public policy, and in unfair restraint of trade 
both at common-law and under the so-called Sherman and 
Clayton Anti-Trust Acts of the Congress of the United 
States, and said rules as attempted to be applied to this 
plaintiff by the defendants acting through the instrumen¬ 
tality of the defendant 11. Buie, constitute a conspiracy for 
all the purposes aforesaid and particularly and especially 
directed against this plaintiff to prevent it from transacting* 
its customary business including the execution and per¬ 
formance of its aforesaid contract in the District of Co¬ 
lumbia, and to give to local contractors in the District of 
Columbia a monopoly of tin* contracting business in the 
lines in which plaintiff is engaged, and a monopoly of the 
work in such lines in the District of Columbia to the mem¬ 


bers of the defendant local union; and the said conspiracy 
and acts and conduct of the defendants pursuant thereto, 
including tin* action of the defendant II. Buie, hereinbefore 
set out, if permitted to lx* made effective so as to require 
the plaintiff to employ to tin* extent of at least fifty per cent 
of men working on the job, local men, and to require it to 
pay all of tin* men working on the said job in the execution 
and performance of the aforesaid contract $10.f)0 per day 
for an eight hour day, working five days per week, notwith¬ 
standing the local union rate of $9.00 per eight hour 
19 day, working five and one-half days per week, will 
cause to plaintiff* irreparable injury, loss and dam- 
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age, both by the increase in the cost of the said work to it 
and in the time consumed in the performance thereof; and 
sucli rules and practices if applied generallyl in all places 
where the wage rate is lower than the City of New York will 
utterly and completely destroy plaintiff’s business, which 
has been built up by years of satisfactory and efficient serv¬ 
ice and at a heavy investment of capital as hereinbefore set 
out, or at least it will be required to limit its activities to 
the Cities of New York and St. Louis, the latter being the 
only other place in the United States or the; Dominion of 
Canada, as plaintiff is informed, believes and accordingly 
avers, which has a wage rate for painters as high as $10.50 
per eight hour day with five working days per week, or as 
high as $10.50 per day of eight hours regardless of the 
number of working days per week. 

Wherefore, the premises considered, and because the 
plaintiff is without a plain, adequate and complete, or any 
remedy at law, it respectfully prays the Court as follows: 

1. That Brotherhood of Painters, Decorators and Paper- 
hangers of America, a body corporate, Local Union No. 
368, Brotherhood of Painters, Decorators and Paperhangers 
of America, C. W. Gaines, H. W. Latehford, G. H. Murray’, 
M. J. Click, James H. Whitemore, H. Ii. Kessler, B. Rhodes, 
W. C. Whitemore, Leo Donnelly, Paul Pumphroy and 11. 
Buie, be made parties defendant hereto, served with proc¬ 
ess and required to answer the exigencies of this bill, sub¬ 
stitute service by publication or otherwise being had 

20 as to such, if any, of the defendants as to whom or 
as to which the same may be proper. 

2. That, by decree of the Court, it may; be adjudged 
that the defendants are engaged in and conducting an un¬ 
lawful conspiracy in violation of the rights and property 
rights of the plaintiff. 

3. That, by decree of the Court, it may die adjudged 
that the defendants’ attempt to enforce the so-called 
“higher wage” rule as set out in paragraph 12 of the bill 
is unlawful and a violation of the rights and property 
rights of the plaintiff. 

4. That, by decree of the Court, it may be adjudged 
that the defendants’ attempt to enforce the so-called 
“shorter work” rule as set out in paragraph 12 of the bill 
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is unlawful and a violation of the rights and property 
rights of the plaintiff. 

5. That, by decree of the Court, it may be adjudged that 
the defendants’ attempt to enforce the so-called “fifty per 
cent” rule as set out in paragraph 12 of the bill is unlaw¬ 
ful and a violation of the rights and property rights of 
the plaintiff. 

6. That, by decree of the Court, it may be adjudged 
that the defendants’ attempt to enforce the provisions of 
the constitution of the corporate defendant which are set 
out in paragraph 12 of the bill is unlawful and a violation 
of the rights and property rights of the plaintiff. 

7. That, by final decree, the defendants, their members, 
officers, agents, servants, employees, attorneys and all per¬ 
sons in active concert or participating with them 

21 or with any of them may be perpetually restrained 
and enjoined from enforcing or attempting to en¬ 
force as against the plaintiff the so-called “higher wage” 
rule, “shorter work” rule, “fifty per cent” rule and/or 
the constitution of the corporate defendant as set out in 
paragraph 12 of the hill, or otherwise conspiring, conniv¬ 
ing, contriving, devising, designing, scheming or continu¬ 
ing so to do to the detriment, injury, loss, damage or viola¬ 
tion of the rights or property rights of the plaintiff within 
the purview of the averments of the foregoing bill, by 
ordering, encouraging, participating in, persuading, contrib¬ 
uting money or advice to any strike or cessation of work or 
refusal to work or to accept employment of any of plain¬ 
tiff's employees or prospective employees, or approaching 
any employees or prospective employees of plaintiff 
whether by word of mouth, letter, telegram, telephone, or 
otherwise however, for the purpose of interfering in any 
manner, shape or form whatsoever between plaintiff and 
its employees or prospective employees, or ordering any 
person or persons, or advising or suggesting to any person 
or persons, that they should or encourage them to, refrain 
from being employed by plaintiff, or proceeding in any 
manner to discipline any person or persons for working 
for plaintiff, soliciting work from it or discussing the mat¬ 
ter with it or with any of its representatives, agents or 
employees, or doing any act or thing whatever calculated 
or intended to restrict plaintiff or its employees or pros- 
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pective employees in the free and unhindered control, con¬ 
duct, and performance of plaintiff’s business, or 
22 from doing; any act or thing- whatever in any attempt 
or effort to enforce the provisions of the said so- 
called “higher wage” rule, “shorter work” rule, “fifty 
per cent” rule and/or constitutional provisions set out. 
described and explained in paragraph 12 of the foregoing- 
bill, or ordering, commanding, directing, assisting, aiding, 
abetting, or in any manner whatsoever conniving to cause 
any person or persons to commit or attempt to commit, to 
do or attempt to do, or to advise or attempt to procure or 
further the doing of all of the acts, matters and things 
aforesaid. 

8. That the defendants, their members, officers, agents, 
servants, employees, attorneys, and all persons in active 
concert or participating with them, may be likewise re¬ 
strained and enjoined pendente life as they are hereinbe¬ 
fore prayed to be permanently restrained and enjoined. 

9. That the Court may issue its rule to show cause re¬ 
quiring defendants and each and all of them, upon a day 
and at an hour certain to be therein fixed, to appear in 
this honorable Court to show cause why an injunction pen¬ 
dente life should not be granted against them as herein¬ 
before prayed. 

10. And that the plaintiff may have such other and fur¬ 
ther relief as the nature of its case mav require. 

THE BARKER PAINTING COMPANY, 
Bv ARTHUR J. ROSENTHAL, 

President. 

W. C. SULLIVAN, 

Attorney. 


23 District of Columbia, s$: 

I, Arthur J. Rosenthal, on oath say that I am president 
and agent of The Barker Painting Company, named as 
plaintiff in the foregoing and annexed original bill of com¬ 
plaint, which I have in my said capacity subscribed with 
the name of the said company; that 1 have read the said 
bill and know the contents thereof, that the allegations 
therein set forth as of my personal knowledge are true and 
those set forth on information I believe to be true. 

ARTHUR J. ROSENTHAL. 


2—45S7a 
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Subscribed and sworn to before me this 29th day of 
March, A. D. 1924. 

[notarial seal.] MTXXTE B. HOHX, 

Notary Public in and for the District of Columbia. 
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Exhibit “A.” 


This agreement, made the 13th day of March, 1923, by 
and between Barker Painting Company, a corporation or¬ 
ganized under the laws of the State of Xew York with 
offices at 138 IV. 38th St., X. V. C., X. Y., party of the first 
part (hereinafter designated the “Sub-Contractor”) and 
Walker Hotel Corporation, Longacre Engineering Con¬ 
struction Co., Inc., Agents, a corporation of tlie State of 
Delaware and legally authorized to transact business in 
the District of Columbia, party of the second part (herein¬ 
after designated the “Contractor”). 

Witnesseth: That the Sub-Contractor, in consideration 
of the agreements herein made by the Contractor, agrees 
with the said Contractor as follows: 

Article I. The Sub-Contractor shall and will provide all 
the materials and perform all the work necessary to com¬ 
plete all painting work of every kind throughout the in¬ 
terior and exterior of the building. 

It is understood and agreed that this contract does not 
include the priming of exterior window frames or exterior 


sash. 

It is also understood and agreed that the General Con¬ 
ditions of the specifications are to be a part of this con¬ 
tract, and that all work in this contract shall be in accord¬ 
ance with plans and specifications prepared by Warren & 
Wetmore, hereinafter designated the “Architect,” for the 
erection and completion of the Hotel Building to be located 
on Lot 88, Square 102, Washington, D. C. for the Owner, 
the Walker Hotel Corporation, which said plans, 
25 specifications and drawings have been initialed by 
the parties hereto, and, by reference, thereto, are 
made a part hereof. 

It is agreed that the following, which is a copy of War¬ 
ren & Wetmore\s letter of March 28, 1923, as supplemented 
by their letter of April 11, 1923, is a part of this contract: 
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“Wc approve the changes suggested hv the Barker 
Painting Co. in their letter to you dated March 27th as 
follows: 

Item 1. for the omission of one coat of enamel and rub¬ 
bing interior enameled wood finish, enamel to be egg shell 


brush finish. 

Item 2. for the omission of one coat of enamel and rub¬ 
bing interior enameled drawn steel doors, .jambs and trim, 
enamel to be of egg shell brush finish. 

Our approval is given with the understanding that the 
finished work will show no brush marks and will equal the 
approved sample. 

Item 5. all exterior woodwork to be primed and given 
two coats of paint instead of three coats specified. This 
change is made with the understanding that the painting 
contractor will complete this work to the satisfaction of 
the Architects. 


The painting of cement floor and base in closets may be 
omitted from the work to be done by the painting contractor 
with the understanding that colored floor hardener be used 
on the floor and base in closets under the work to be done 
bv the cement floor contractor.” 


Article II. It is further understood and agreed 
20 that the decision of said Architect as to the true con¬ 
struction and meaning of the drawings and specifica¬ 
tions shall be final, and that the Sub-Contractor agrees to 
conform to and abide by the same. 


Article III. Xo alterations shall be made in the work ex¬ 
cept upon written order of the Contractor; the amount to 
be paid bv the Owner or allowed bv the Sub-Contractor bv 
virtue of such alterations to be stated in said order. 
Should the Contractor and Sub-Contractor not agree as to 
amount to be paid or allowed, the work shall go on under 
the order required above, and in case of failure to agree, 
the determination of said amount shall be referred to ar¬ 


bitration as provided for in Article XVIII of this contract. 

Article IV. The Sub-Contractor shall provide sufficient 
safe and proper facilities at all times for the inspection of 
the work by the Contractor, the Architect or their au¬ 
thorized representatives; shall, within twenty-four hours 
after receiving written notice from the Contractor lo that 
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effect, proceed to take down all portions of the work, and 
remove from the grounds or buildings all material, whether 
worked or unworked, which the Architect shall condemn as 
unsound or improper, or as in any way failing to conform 
to the drawings and specifications, and shall make good all 
work damaged or destroyed thereby. 

Article V. Should the Sub-Contractor at anv time refuse 
or neglect to supply a sufficiency of properly skilled work¬ 
men, or of materials of the proper quality, or fail in any 
respect to prosecute the work with promptness and dili¬ 
gence, or fail in the performance of any of the agree- 

27 ments herein contained, the Contractor, with the ap¬ 
proval of the Architect, shall be at liberty, after 

three days’ written notice to the Sub-Contractor, to provide 
any such labor or materials, and to deduct the cost thereof 
from anv monev then due or thereafter to become due to the 
Sub-Contractor under this contract; and if such refusal, 
neglect or failure is sufficient ground for such action, the 
Contractor shall also be at liberty to terminate the employ¬ 
ment of the Sub-Contractor for the said work and to enter 
upon the premises and take possession, for the purpose of 
completing the work included under this contract, of all 
materials, tools and appliances thereon, and to employ any 
other person or persons to finish the work, and to provide 
the materials therefor; and in case of such discontinuance 
of the employment of the Sub-Contractor, it shall not be 
entitled to receive any further payment under this contract 
until said work shall be wholly finished, at which time, if 
the unpaid balance of the amount to be fiakl under this 
contract shall exceed the expense incurred by the Con¬ 
tractor in finishing the work, such excess shall be paid by 
the Contractor to the Sub-Contractor; but if such expense 
shall exceed such unpaid balance, the Sub-Contractor shall 
pay the difference to the Contractor. The expense incurred 
by the Contractor as herein provided, either for furnishing 
materials or finishing the work, and any damage incurred 
through such default shall be chargeable to the Sub-Con¬ 
tractor. 

Article VI. The work to be installed or materials to be 
furnished, or both as included under this contract; Ma¬ 
terial is to be delivered to the building and work 

28 prosecuted so that the completion of the painting 
work keeps up with the work of the other branches of 
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the building. This work is to proceed with such speed and 
at such times and places as shall be approved by the Con¬ 
tractor and Architect.—The time of completion is of the 
essence of this contract. The Sub-Contractor agrees to 
pay to the Contractor the sum of $— for each and every 
calendar day after the expiration of said time required to 
complete the work or deliver the materials, nqt as a penalty, 
but as a measure of liquidated damages. 

Article VII. Should the Sub-Contractor be delaved in the 
prosecution or completion of the work by the act, neglect 
of default of the Owner, of the Architect, of the Contractor, 
or of any person employed by the Contractor upon the work, 
or by anv damage caused bv fire or other casualtv for which 
the Sub-Contractor is not responsible, or by combined ac¬ 
tion of the workmen, in no wise caused by or resulting from 
default or collusion on the part of the Sub-Cojntractor, then 
the time herein fixed for the completion of the! work shall be 
extended for a period equivalent to the time lost by reason 
of anv or all causes aforesaid; but no such allowance shall 
be made unless a claim therefor is presented; in writing to 
the Contractor within fortv-eight hours of the occurrence 
of such delay. 

Article VIII. It is herein’ mutuallv agreed between the 
parties hereto that the sum to be paid by the Contractor to 
the Sub-Contractor for said work and materials shall be 
seventy thousand dollars ($70,000.00). It is agreed that the 
subcontractor will accept in lieu of cash the stun of $10,000, 
face value, at par, of the 8% debenture bonds of 
29 Walker Hotel Corporation; these bonds to be ac¬ 
cepted as a part of final payment subject to additions 
and deductions as hereinbefore provided, and that such 
sum shall be paid by the Owner to the Sub-Contractor in 
current funds on receipt of Architect’s certificates, as fol¬ 
lows: Certificate shall be issued bv the Architect for such 
amount as the Sub-Contractor shall be entitled to under 
the terms of his contract, which shall be made out in the 
name of the Sub-Contractor, and thereupon a check therefor 

shall be issued directlv bv the Owner to the Sub-Contractor. 

• • 

The Sub-Contractor lierebv agrees to hold oiilv the Owner 
liable for all sums of money payable under this agreement, 
and further agrees not to hold said Longacre Engineering 
& Construction Co. liable therefor. 
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Payment shall be made bv the O wner in monthly install- 
meats, about the 20th of each month in amounts not to ex¬ 
ceed 85% of the value of the amount of the work and ma¬ 
terial set in place during the preceding calendar month as 
estimated by the Contractor, subject to the approval of the 
Architect. The remaining 15% shall be paid by the Owner 
to the Sub-Contractor sixty (60) days after the completion 
and acceptance of the work included in this contract. 

Article IX. It is further mutually agreed between parties 
hereto that no payment made under this contract, except 
final payment, shall be conclusive evidence of the perform¬ 
ance of this contract, either wholly or in part, and that no 
payment shall be construed to be an acceptance of defective 
work or improper materials. 

30 Article X. The Contractor shall, during the prog¬ 
ress of the work, maintain insurance on same against 
loss and damage by fire; policies to cover all work incor¬ 
porated in the building and all materials for the same in or 
about tlie premises, and to be made payable to the Owner, 
the Contractor and the Sub-Contractor as their interests 
appear. Should the Contractor refuse or neglect to insure, 
then the Sub-Contractor shall do so and charge the cost of 
same to the Contractor. 


The Sub-Contractor agrees to indemnify the Contractor 
against all claims or demands for damages arising from 
accidents to persons or property occasioned by the said 
Sub-Contractor or its employees, and the Contractor agrees 
to indemnify the Sub-Contractor against all claims or de¬ 
mands for damage arising from accidents to persons or 
property occasioned by the said Contractor or its em¬ 
ployees, during the performance of this contract. 

Article XL It is further understood and agreed that the 
Sub-Contractor shall employ only satisfactory labor in an 
amount and character required to install the work herein 
provided for, and to avoid, where possible, disagreements 
or strikes among workmen, or other sub-contractors. 

Article XII. The Sub-Contractor shall provide all state¬ 
ments, affidavits, waivers, etc., required by the Lien Laws 
of the District of Columbia, at such time and in the form 
required by said laws, to protect the Owner against me- 


eanie’s or other liens, and hereby acknowledges receipt of 


notice to furnish same. 


The Sub-Contractor shall give to 
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the Contractor before the issuance of the final pay¬ 
ment, a full and complete waiver of lien duly exe¬ 
cuted by the Sub-Contractor and all others claiming 
under or through said Sub-Contractor, releasing and waiv¬ 
ing all liens or claims to liens against the building, or 
against the Contractor or against the Owner, as well as 
against the land on which said building is to be erected. 

Article XII-A. The said party of the first part, being 
designated “Sub-Contractor,” does hereby covenant and 
agree to, and does hereby effectually waive and release any 
and all lien or liens and any and all claim or claims for lien 
or liens against the lands upon which the improvements 
herein mentioned are to stand and be erected, and against, 
or of, in or to the said buildings and improvements so to be 
erected, and each, every and all of them, where liens are 
given, granted or allowed bv the laws of the District of 
Columbia, for any, all and every, of work and labor to be 
done and performed, and material to be furnished for the 
making of such improvements under this contract. 

This waiver and release shall be binding upon the said 
party of the first part, and each and every person, firm or 
corporation employed by the said party of the!first part, for 
the furnishing of any materials, or doing and performing 
of any work or labor in the making of said improvements 
under this contract, or any extra work or labor or materials 
done and performed or furnished under and by virtue 
hereof or otherwise. This waiver and release shall be ef¬ 
fectual and binding against the party of tin* first part in 
law and in equity, and may lie pleaded in bar and release 
of any suit, action, notice or claim filed or eom- 
32 menccd to establish or enforce any such lien against 
said lands, buildings and improvements to be erected 
thereon. j 

The lot or parcel of land upon which said buildings and 
improvements shall or may be erected and for which work, 
labor and materials dial! be done, performed and furnished 
is described and known as follows, to wit: Lot 88 in William 
T. Galliher's Subdivision in Square 162 hi the City of 
Washington, District of Columbia. 

Article XIII. It is further understood and agreed that 
the sum herein provided for the work and materials to be 
furnished and performed by the Sub-Contractor shall be 
the total sum of all the work to be done or material to be 
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furnished by said Sub-Contract' \ and that no claim for 
extras shall be made by the Sub-Contractor unless such 
extras have previously been authorized by an instrument 
in writing; bv the Contractor to the Sub-Contractor and 
approved by the Owner or by the Architect. 

Article XIV. It is further understood and agreed that 
wherever and whenever necessary all cutting and patching 
of work covered by this contract shall be done by the Sub- 
Contractor, and that the Sub-Contractor shall clear and 
cart away all rubbish from the premises before the accept¬ 
ance of the work and the final payment therefor. The 
Contractor shall have the right at any time during the prog¬ 
ress of the work hereunder to direct the removal of rubbish 
and the cartage of same away from the premises, and in the 
event of neglect or refusal of the Sub-Contractor to comply 
with such ordef, the Contractor may, at the risk of the Sub- 
Contractor. thereupon remove or cause the same to 
33 be removed, charging the cost of such removal to 
the Sub-Contractor. 

Article XV. The Sub-Contractor further undertakes, 
promises and agrees to protect, defend and hold the Con¬ 
tractor and the Owner free and harmless from any and all 
claims or actions for injuries or alleged injuries, to work- 
m°n and the public generally, and to any and all indi¬ 
viduals and corporations whomsoever and whatsoever, and 
also for all damage to property, including public utilities, 
resulting from and in the course of the doing of or as a 
result of the work in this contract provided for, or result¬ 
ing from or as a result of neglect or failure or refusal of 
the Sub-Contractor, or of any of its Sub-Contractors, to 
carry out and perform each and all of the covenants and 
agreements herein entered into by said Contractor, and 
that it said Sub-Contractor will pay any and all judgments 
that may be rendered against the Contractor or Owner in 
any and all such actions above mentioned, and that it, the 
Sub-Contractor will save, indemnifv and keep harmless 
the Contractor and the Owner from anv and everv claim, 
expense, loss or damage for and on account of or by reason 
of any claim which may be set up or made by any other 
person or corporation holding a patent right, or in any 
measure entitled to protection in the matter of any article, 
or any portion of any article, or any method of construction 
or operation, or any part of any method of construction or 



25 


BROTHERHOOD OF PAINTERS, DECORATORS, ETC. 

operation used by the said Sub-Contractor or any of its sub¬ 
contractors, in the performance of this sub-contract, and 
that it, said Sub-Contractor, will protect, defend and save 
harmless the Contractor and the Owner of and from 

34 any and all actions and proceeding's; for infringe¬ 
ment, or alleged infringement, of patent rights aris¬ 
ing from the doing of such work, or any part thereof, or 
the appurtenances thereof, and from the use of said work 
or appurtenances by the Sub-Contractor or by the Con¬ 
tractor or Owner, and that it, said Sub-Contractor will pay 
any and all judgments, decrees and costs,: including at¬ 
torney’s fees, which may be rendered against the Con- 
tractor or the Owner in any and all such actions or pro¬ 
ceedings. 

Article XVI. The Sub-Contractor covenants and agrees 
that it will within — days of the date of tliis agreement, 
furnish a satisfactory surety bond in such amount as mav 
be determined upon by the Contractor and the Architect, 
guaranteeing the performance of said contract. And the 
Sub-Contractor further agrees and covenants that it will, 
prior to the commencement of the work by it hereunder 
insure its liability imposed by the Laws of the District of 
Columbia, and pay the compensation (as and when the 
same becomes due) that may accrue and be payable on ac¬ 
count of the personal injury to or death of any employee 
or employees and which injury or death may be due directly 
or indirectly to the performance of such work, or to the 
neglect, failure or refusal to perform such work by the sub¬ 
contractor or his employees or any of them, and to secure 
the payment of all said compensation as required — law. 
The Sub-Contractor further agrees to carry at all times 
while executing such work as covered by this contract, pub¬ 
lic liability insurance, to be approved by the Architect. The 
Sub-Contractor further agrees that it will require 

35 from its sub-contractors a like obligation with refer¬ 
ence to said compensation and liability insurance. 

The Sub-Contractor further agrees to pay its pro rata share 
of the cost of any contingent liability insurance which may 
be carried by the Contractor or Owner to fully protect the 
Contractor and Owner against damages resulting from 
accidental injuries or death of any workman; or the public 
caused by the execution of the work or by the neglect, 
failure or refusal to execute the work under this contract. 
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Article XVII. It is further understood and agreed that 
such ]>art or parts of the general conditions set out in the 
specifications of the Architect as shall relate to the work or 
materials covered hy this contract shall apply to and he a 
part of this agreement. 

Article XVIII. In case the Contractor and Sub-Con¬ 
tractor fail to agree in relation to matters of payment, al¬ 
lowance or loss referred to in Article TIT of this contract, 
or fail to agree under the stipulation in Article VII of 
this contract, then the matter shall he referred to a Board 
of Arbitration to consist of one person selected hy the Con¬ 
tractor, and one person selected hy the Sub-Contractor, 
these two to select a third within three davs. The decision 
of any two of this Board shall he final and binding on both 
parties hereto. Each party hereto shall pay one-half of the 
expense of such reference. 

The said parties for themselves, their heirs, successors, 
executors, administrators, and assigns, do hereby agree 
to the full performance of the covenant herein con- 
36 tained. 

In witness whereof, the parties to these presents 
have hereunto set their hands and seals, the day and year 
first above written. 

THE BARKER PAIXTING CO., 

(S/.) By ALFRED BARKER, 

F. P. & Treas. 

WALKER HOTEL CORPORATION, 

LONG ACRE ENGINEERING AND 
CONSTRUCTION CO., INC., 

Agent*, 

(8/.) By GEO. II. THOMAS. 

Witness: 

(S/.) A. A. CORCORAN. 


Approved: 

WALKER HOTEL CORPORATION, 

Owner, 

(S/.) By FRANK BETTERTON, 

Vice-Presdt. 


WARREN & WETMORE, 
(S/.) By II. DESMOND UPTON, 

Archt. 
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Affidavit of Arthur J. Rosenthal. 
Filed March 31, 1924. 


* 


* 


* 


* 


* 


District of Columbia, ss: 

I, Arthur J. Rosenthal, on oath say that I am President 
and Agent of The Barker Painting Company, named as 
plaintiff in a bill for an injunction about to be tiled in the 
Supreme Court of the District of Columbia against Brother¬ 
hood of Painters, Decorators and Paperhangers of America, 
and others, and I make this affidavit in my: said capacity 
and individually on my own personal knowledge, that is to 
say: 

37 Heretofore, to wit, on the 13th day of March, A. D. 

1923, the plaintiff entered into a written contract for 
the doing of the painting work in a certain building to be 
erected in the City of Washington, District of Columbia, 
and known as the Walker Hotel, pursuant to which, and for 
the purpose of executing and performing its; said contract, 
it did on, to wit, the 26th and 27th days of March, A. D. 1924, 
cause an advertisement for painters to be inserted in the 
Evening Star newspaper published in the said City and Dis¬ 
trict, in the words and figures following, namely: 

“Painters, union men, report ready for work Friday 
morning. Walker Hotel, Connecticut and De Sales St. 
Barker Painting Co.” 

and at the time stated in the said advertisement, to wit, 
the morning of Friday, the 28th day of March, A. I). 1924, 
at about 7:30 o’clock 1 appeared at the place indicated for 
the purpose in said advertisement, Hotel Walker, Con¬ 
necticut and De Sales Street, Northwest, and there saw on 
and about the premises quite a large number of men, ap¬ 
parently ready for painting work, with their overalls and 
tools: that 1 saw present among those on the premises the 
defendant IT. Buie, Business Agent of the defendant Local 
Union No. 368, Brotherhood of Painters, Decorators and 
Paperhangers of America, and also the defendant M. J. 
Click, its Financial Secretary, who were known to me, and 
on being informed that the defendant Buie refused to per- 
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mit members of the defendant Local Union Xo. 368, Brother¬ 
hood of Painters, Decorators and Paperhangers of America, 
to accept employment from the plaintiff without the settle¬ 
ment in advance of some questions raised by him, I invited 
the defendants Buie and Click into an office on the 

38 premises, where we went, together with Joseph D. 
Barker, Stanley Konopka and Andrew *M. Hood; 

that thereupon I stated to the defendants Buie and Click 
that I desired to get started on the work, whereupon the 
defendant Buie stated that members of the defendant local 
union could only go to work for plaintiff in accordance 
with the provisions of the constitution of the defendant 
Brotherhood of Painters, Decorators and Paperhangers of 
America, and that the plaintiff, if it employed members of 
such local union would have to do so in accordance with 
Xew York Citv wage scales, thev being higher than the 
Washington scales, namely, at $10.50 per eight-hour work 
day, working five days per week, instead of $9.00 per eight- 
hour work day, working five and one-half days per week; 
that I thereupon stated to the defendant Buie that in that 
event I might as well bring down all the men I needed from 
Xew York, to which he replied that, under the rules of the 
defendant corporation the plaintiff could not bring in more 
than fifty per cent of the men employed on the job, as under 
such rules at least fifty per cent of such men would have to 
be members of the defendant Local Union Xo. 368; that the 
defendant Click thereupon handed to me a copy of the 
“Constitution of the Brotherhood of Painters, Decorators 
and Paperhangers of America and rules for district coun¬ 
cils, conferences and local unions under its jurisdiction,” 
and the defendant Buie stated that he would not let the 
members of his local union commence work for the plaintiff 
until it had agreed to the requirements so stated by him. 

I further on oath say that I then proposed to the 

39 defendants Buie and Click that we take the matter 
into Court and make a test case of it, I offering to 

put up cash or surety bond in such sum as might be desired 
to insure the payment to such men as should be employed 
by the plaintiff on the job of the difference in wages accord¬ 
ing to the Xew York scale as compared with that of Wash¬ 
ington should the court rule adversely to the plaintiff; that 
the said defendants Buie and Click declined to accede to 
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this, stating that the laws of the corporate defendant were 
binding upon them, and the defendant Click directed my at¬ 
tention to the language of the constitution of the corporate 
defendant as quoted in Paragraph 12 of the bill of com¬ 
plaint. 

I further on oath say that I verily believe, if not inter¬ 
fered with but left free to exercise their own judgment in 
the premises, all or a great majority, and in any event, a 
sufficient number for the purposes of the plaintiff, of the 
men so as aforesaid assembled at the site of the Walker 
Hotel on Friday morning, the 28th dav of .March, A. D. 
1924, as aforesaid, with their overalls and tools, would have 
accepted, and a sufficient number for such purposes of the 
members of the said local union would now accept, employ¬ 
ment by the plaintiff at the wage rate and under the work¬ 
ing conditions fixed by the said Local Union No. 368, 
namely, $9.00 per day for an eight-hour day, working five 
and one-lialf days per week, with which rates and terms 
plaintiff is ready and willing to comply. 

ARTHUR J. ROSENTHAL. 

40 Subscribed and sworn to before me this 29th day 
of March, A. D. 1924. 

[notarial seal. 1 MINNIE B. HOHN, 

Notary Public in and for the District of Columbia. 

Affidavit of Stanley Kouopka. 
******* 

District of Columbia, ss: 

I, Stanley Konopka, on oath say that heretofore, to wit, 
on Friday, the 28th day of March, A. D. 1924, at about 
seven o’clock, A. M., I was present at the Hotel Walker, 
Connecticut Avenue and Do Sales Street, N. AY., in the 
City of Washington, in the District of Columbia, and there 
saw on and about the premises quite a large number of men 
apparently ready for painting work, with their overalls and 
tools, at least one of whom made application for work in 
my presence to a representative of The Barker Painting 
Company, the plaintiff above named; that about 7:30 
o’clock, A. M., Arthur J. Rosenthal, President of said The 
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Barker Painting Company, appeared on tlie scene and in¬ 
vited into an office on the premises II. Buie, Business 
Agent of Local Union, Number 308, Brotherhood of Paint¬ 
ers, Decorators and Paperhangers of America, M. J. Click, 
its Financial Secretary, Joseph M. Barker, and Andrew M. 
Hood and myself: that thereupon the said Arthur J. Rosen¬ 
thal stated to Buie and Click that he desired to get started 
on the painting work on the Walker Hotel, whereupon Buie 
stated that members of his Local Union could only 

41 go to work for the plaintiff in accordance with the 
provisions of the Constitution of the Brotherhood of 

Painters, Decorators and Paperhangcrs of America, and 

that if plaintiff employed members of such Local Union it 

would have to do so in accordance with the New York Citv 

•/ 

wage scale, that being higher than the Washington scale, 
namely, $10.50 per eight hour work day, working five days 
a week instead of $9.00 per eight hour work day, working 
five and one-half days a week: that the said Arthur J. 
Rosenthal thereupon stated to Buie that, in that event, he 
might as well bring in all the men he needed from New 
York, to which Buie replied, that under the rules of the 
said Brotherhood of Painters, Decorators and Paperhang- 
ers of America the plaintiff could not bring in more than 
50^ of the men employed on the job as under such rules 
at least 50 % of such men would have to be members of 
such Local Union: that Click thereupon handed to Rosen¬ 
thal a copy of the “Constitution of the Brotherhood of 
Painters, Decorators and Paperhangcrs of America and 
rules for the District Councils, Conferences and Local 
Unions under its jurisdiction” and Buie stated that he 
would not let the members of his Union commence work for 
the plaintiff until it had agreed to the requirements so 

stated bv him. 

* 

I further on oath say that Rosenthal proposed to Buie 
and Click that they unite in taking the matter to Court and 
making a test case, Rosenthal offering to put up cash or 
suretv bond in such sum as might be desired to insure tin 1 
payment to such men as should be employed by the plain¬ 
tiff on the job of the difference in wages according 

42 to New York scale as compared with the Washington 
scale should the Court rule adversely to the plain¬ 
tiff; that Buie and Click declined to accede to this, stating 
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that the laws of the Brotherhood of Painters, Decorators 
and Paperhangers of America were binding upon them 
and he directed Rosenthal’s attention to the language of 
said Constitution, which is quoted in paragraph 12 of the 
bill of complaint. 

STANLEY IvONOPKA. 

Subscribed and sworn to before me this 31st day of 
March, A. D. 1924. 

[notarial seal.] MINNIE P>. HO UN, 

Notary Public in and for flic District of Columbia. 

Affidavit of Andrew M. Hood. 


*- 


* 


* 


* 


District of Columbia, 

I, Andrew M. Hood, on oath say that heretofore, to wit, 
on Friday, the 28th day of March, A. D. 1924, at about 
seven o’clock, A. M., I was present at the Hotel Walker, 
Connecticut Avenue and De Sales Street, N. IV., in the 
City of Washington, in the District of Columbia, and there 
saw on and about the premises quite a large number of 
men apparently ready for painting work, with their over¬ 
alls and tools, at least one of whom made application for 
work in my presence to a representative of The 
43 Barker Painting Company, the plaintiff above 
named; that about 7:30 o’clock, A. M., Arthur J. 
Rosenthal, President of said The Barker Painting Com¬ 
pany, appeared on the scene and invited info an office on 
the premises 11. Buie, Business Agent of Local Union, Num¬ 
ber 368, Brotherhood of Painters, Decorators and Paper- 
hangers of America, M. J. Click, its Financial Secretary, 
Joseph M. Barker, and Stanley Konopka and myself; that 
thereupon the said Arthur J. Rosenthal stated to Buie and 
Click that he desired to get started on the painting work on 
the Walker Hotel, whereupon Buie stated that members of 
his Local Union could only go to work for the plaintiff in 
accordance with the provisions of the Constitution of the 
Brotherhood of Painters, Decorators and Paperhangers of 
America, and that if plaintiff employed members of such 
Local Union it would have to do so in accordance with the 
New York City wage scale, that being higher than the 
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Washington scale, namely, $10.30 per eight hour work day, 
working five days a week instead of $9.00 per eight hour 
work day. working five and one-lialf days per week; that 
the said Arthur J. Rosenthal thereupon stated to Buie 
that, in that event, he might as well bring in all the men 
he needed from New York, to which Buie replied, that 
under the rules of the said Brotherhood of Painters, Deco¬ 
rators and Paperhangers of America the plaintiff could not 
bring in more than 50% of the men employed on the job 
as under such rules at least 50% of such men would have to 
he members of such Local Union; that Click thereupon 
handed to Rosenthal a copy of the “Constitution of the 
Brotherhood of Painters, Decorators and Paper- 
44 hangers of America and rules for the District Coun- 
cils, Conferences and Local Unions under its juris¬ 
diction” and Buie stated that he would not let the members 
of his Union commence work for the plaintiff until it had 
agreed to the requirements so stated by him. 

T further on oath say that Rosenthal proposed to 
Buie and Click that the matter be taken to Court and 
made a test case, Rosenthal offering to put up cash or 
suretv bond in such sum as might be desired to insure the 
payment to such men as should be employed by the plain¬ 
tiff on the job of the difference in wages according to the 
Xew York scale as compared with the Washington scale 
should the Court rule adversely to the plaintiff; that Buie 
and Click declined to accede to this, stating that the laws 
of the Brotherhood of Painters, Decorators and Paper- 
hangers of America were binding upon them and he di¬ 
rected Rosenthal’s attention to the language of said Con¬ 
stitution, which is quoted in paragraph 12 of the hill of com¬ 
plaint. 

ANDREW M. HOOD. 

Subscribed and sworn to before me this 31st day of 
March, A. D. 1924. 

[notarial seal.] 


JOSIE A. GORMAN, 

Notary Public, T). C. 
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The President oi' the United States to 1. Brotherhood of 
Painters, Decorators and Paperhangers of America, a 
body corporate; 2. Local Union Xo. 368, Brotherhood of 
Painters, Decorators and Paperhangers of America, and, 
3. C. AV. Gaines; 4. II. AV. Latchford; 5. G. II. Murray; 
6. AI. J. (’lick; 7. James II. AVhitemore; S' II. II. Kess¬ 
ler; 9. B. Kliodes; 10. \V. (’. Wliitemore; 11. Leo Don¬ 
nelly; 12. Paul Phumphroy, and, 13. II. Buie, as indi¬ 
viduals, and as they are, respectively, officers and agents 
of said Local Union Xo. 368 of the Brotherhood of 
Painters, Decorators and Paperhangers of America, and 
as representatives of its membership which is too numer¬ 
ous to be sued individually, Defendants: 

j 

You are hereby commanded to appear in this Court on 
or before the tenth day, exclusive of Sundays and legal 
holidays, after the day of the service of this svbpokxa 
ipjon you and answer the exigency of the bill, under pain 
of attachment and such other process of contempt as the 
Court shall award; and if your appearance in this suit be 
not entered in the Clerk's office within said time the bill 
may be taken for confessed. 

AVitness, the Honorable Walter 1. .McCoy,'Chief Justice 
of said Court, the 31" dav of Aleh., A. D. 1924. 

[seal.] ‘ MOBGAX II. BEACH, 


i. 


By F. E. CUXXIXGHAAI, 

Assistant Clerk. 

AV. C. SULLIALAX, 

Attorney. 


3—1587a 
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MarsJfal's I'd urn. 


Served copy of within on 


1. Personally by G. 11. Gaines, Pres. 3/31/24. 

U Li L L 


2 4 <* 

3. Personallv 
• 

4 4 Li 4 

3 31/24 

4. “ 

4 2/24. 

5. 

4 /4 7 24. 

6. 

4 3 24. 

7. 

4/2 24. 

8. 

L L 

9. 

4/3/24. 

10 . 

4 2 24. 

11. 

t L 


12. Xot to be found 4 14 24. 

13. Personallv 3 31/24. 


E. C. SNYDER, 

Marshal. 

0 . 
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Rule to Show Cause. 
Filed March 31, 1924. 


It is bv the Court, this 31st dav of March, A. I). 1924, 
ordered that the defendants Brotherhood of Painters, 
Decorators and Paperhani^ers of America, a body cor¬ 
porate, Local Pnion Xo. 3(>K, Brotherhood of Painters, 
Decorators and Paperlianiters of America, and (•. \Y. 
Gaines, 11. \\\ Latchford, G. 11. Murray, M. 3. (dick, James 
If. Whitomore, 11. 11. Kessler, B. l\hod(*s, W. (/. White- 
more, Leo Donnelly, Paul Phiimphrey, and 11. Buie, as in¬ 
dividuals, and as officer's and agents of said Local Union 
Xo. 368 of the Brotherhood of Painters, Decorators and 
Paperhani»*ers of America, and as representatives of its 
membership too numerous to lx* sued individually, and each 
and every of them, show cause, if any they have, on Friday, 
the 4th day of April, 15124, at ten o’clock, A. M., why an 
injunction pendente 1 lite should not be granted as prayed 
in the bill; provided, a copy of this rule to show cause and 
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of tlie said bill, with its accompanying exhibit and affidavits, 
be served upon tbe said defendants or such of them as to 
whom the said injunction pendente lite shall be granted at 
least two days prior to said return day. 

JEXXIXGS BAILEY, 

Justice. 

48 Marshal's lie!urns. 


Served a copy of the within rule on Brotherhood of 
Painters, by C. \Y. Gaines 3 31 34 also Local Union No. 
3G8, by C. AY. Gaines 3/31/24, G. \Y. Gaines, 3/31/24, II. M. 
Latchford, 4 2/24, G. 11. .Murray, 4 1 24, M. .1. Click, 
4/1/24 Jas. II. Whitemore 4 1 24, II. 11. Kessler, 4 1/24, 
B. Rhodes, 4 1/24, \Y. C. Whitemore 4 1. 24 & Leo Donnelly 
4/1/24 personaliv: 

E. C. SXYDER, 

U: S. Marshal. 

F. 


The within rule on Paul Phumphrey is Xot to be found 


E. C. SXYDER, 

U. S. Marshal. 
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Answer to Rule. 


Filed April 4, 1924. 


* l 


The joint and separate answer of the defendants, Local 
Union Xo. 3(58, Brotherhood of Painters, Decorators and 
Paperhangers of America, C. \Y. Gaines, II. AY. Latchford, 
G.J. Murray, M. 3. Click, .James 11. Whitemore, II. II. Kess¬ 
ler, B. Rhodes, W. C. Whitemore. Leo Donnelly, Paul 
Pumphrey and II. Buie, each individually and as an officer 
of said Local Union Xo. 3(»S, as described in the bill of com¬ 
plaint, to the rule to show cause issued against them in the 
above entitled cause on the 31st day of March, 1924. 

For answer to said rule these defendants sav that thev 

• • 

are all members of the Brotherhood of Painters, Decorators 
and Paperhangers of America and they, together with 
others compose the association known as Local Union Xo. 
368, a subordinate bodv of said Brotherhood. That said 

7 » 
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Brotherhood is nil organization of journeyman workmen 
and is duly incorporated under the laws of the State of 
Indiana hut lias no capital stock and is not operated for 
profit and as evidence of the manner in which its business 
and affairs are carried on they file herewith a copy of the 
Constitution and laws of said Brotherhood which is marked 
“Defendants' Exhibit Xo. 1," and the same is prayed to 
be taken and read as a part of this answer. That the ob¬ 
jects for which the said Brotherhood is incorporated, as 
set forth and declared in said Constitution and Laws, are: 

“The aiding of members to become more skilful and 
efficient workers. 

The promotion of their general intelligence. 

50 The elevation of their character. 

The regulation of wages, hours and conditions of 

labor. 

The cultivation of friendship among the members of the 
Association and the rendering of assistance in securing 
employment. 

The promotion of their individual rights in the prosecu¬ 
tion of their trade or trades. 

The raising of funds for the benefit of sick, disabled or un¬ 
employed members, and the families of deceased members 
who continuously complied with our laws. 

And such other objects, for which working people may 
lawfully combine, having in view their mutual protection 
and benefit.'' 

That the objects for which said Local Union is organized 
as set out in the pre-amble to their By-laws, are the “pro¬ 
tecting our mutual interests, to promote good will between 
ourselves and employers, to insure a just compensation for 
our labor and to help and assist all sick and disabled 
brothers as hereinafter provided.” 

That they are advised that the objects and purposes for 
which said Brotherhood and said Local Union have been 
organized and the rules and regulations adopted by them 
for the management of their internal affairs as well as their 
relations with non-members are lawful and proper and 
not in contravention of anv law of the United States or of 


the District of Columbia and they, therefore, jointly and 
severally, deny any purpose or intention on their part to 
form any conspiracy for the injury of the plaintiff or any 
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other person or persons or for in any manner interfering 
with or restraining its or their rights to engage in 
51 business or to prevent other persons from entering 
into its employ or transacting any business with it. 

They admit that the rule referred to in the 12th para¬ 
graph of the bill of complaint as to the application of the 
higher wage scale, the shorter hours and the employment 
of fifty per centum local workmen is a part of the laws of 
said Brotherhood wherein it appears as Section 132, and 
by reference being had to said section it will further ap¬ 
pear that it has not been quoted in its entirety in the bill of 
complaint. They do specifically deny the allegations as to 
the time and manner of the adoption of said rule. They 
further say that the rule as to the shorter working hours 
and higher wage is a rule of long standing having been 
adopted sometime prior to December 31, 1913, as it ap¬ 
pears in the printed edition of the Constitution and laws of 
that vcar as Section (12. and as tliev are informed and 
believe and on such information and belief so state, has 
since been in force and operation. That they are further 
informed and believe and on such information and belief 
so state that the rule as to the employment of at least fifty 
per centum local men by non-resident contractors was 
adopted by a referendum vote of the general membership in 
March 1922 and not at the Dallas Convention as alleged in 


the bill. That the aforesaid rules are of general and wide¬ 
spread application throughout the United States and Can¬ 
ada and are not intended for or aimed at any particular 
individual or individuals. That they are well known and 
understood by the Master painters and almost unani¬ 
mously observed by them. That they were in fact well 
known to the plaintiff and its officers, as they are in- 
52 formed and believe, prior to the making of its con¬ 
tract for painting work on the Walker Hotel, as set 
forth in the bill. That they are informed and believe and 
on such information and belief allege and aver the fact to 
be that the plaintiff is a member of the Association of 
Master Painters and Decorators of the City of Xew York 
and that said Association entered into an agreement with 
District Council Xo. 9, of said Brotherhood, on, to-wit, the 
19th day of May, 1923 and which is still in force and effect 
wherebv the members of said Association have agreed to 
employ members in good standing of said Brotherhood and 
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to pay their employees, working for them out of Xew York, 
the Xew York wage scale unless the wage scale of the 
locality is higher and in that event to pay the higher scale, 
and to give them the Xew York hours of labor, as will more 
fully appear by reference being had to a copy of said 
agreement which is herewith filed marked “ Defendants’ Ex¬ 
hibit Xo. 2’’ and prayed to be taken and read as a part 
hereof. The defendants Buie and Click state that they 
were informed by Arthur J. Rosenthal that he is either 
the President or Vice-President of said Masters’ Associa¬ 
tion and was well acquainted with the rules and regulations 
of the Brotherhood. 

Further answering said rule these defendants sav that 

* • 

they admit that under the provisions of Section 94, of the 
laws of the Brotherhood, contractors are eligible to mem¬ 
bership therein but their admission or rejection is for the 
determination of each Local Union and the practice in re¬ 
gard thereto is not uniform. That it will appear by refer¬ 
ence to a copy of the By-laws of District Council Xo. 
33 9, of Xew York, herewith filed marked “Defendants’ 

Exhibit Xo. 3,” and prayed to be read as a part here¬ 
of, that contractors are not admitted to membership. But 
even when admitted they are. by said Section 94 expressly 
made ineligible to hold any office* and are denied all right to 
vote on tin* questions of wages and hours of work. They 
admit that there are in Local Union Xo. 3(iS, certain persons 
who come within the definition of contractors given in Sec¬ 
tion 93, of tin* Laws of the Brotherhood but they are few 
in number and are persons who have held membership in 
the Brotherhood as journeymen painters, have contributed 
to the funds thereof, were entitled to certain benefits in case 
of sickness and death, either of themselves or wives, and 
which they would lose upon a severance of their member¬ 
ship. They are also almost entirely small jobbers employ¬ 
ing one. two or three men, and who, themselves, wish to 
work with the brush along with their men and which they 
could not do if not members of the Brotherhood. That 
such contractors are not likely to enter into competition 
with contractors carrying on business to the extent which 
the plaintiff describes in its bill of complaint. 

Further answering these defendants sav that they denv 
that the adoption of the aforesaid rules and the admission 
to their ranks of contractors were intended to have and 
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they deny that they have in fact had the effect of giving a 
monopoly of the painting business to the local contractors 
and to discriminate against non-residents. As evidence 
that it has had no such effect they file herewith a list of non¬ 
resident Master Painters who have successfully com- 
54 peted with local contractors in the District of Co¬ 
lumbia during the years 1923 and 1924 and District 
of Columbia contractors who have successfully competed 
elsewhere and who have willingly observed all union re¬ 
quirements as to the payment of the higher wage scale and 
shorter hours. Said list is marked “Defendants’ Exhibit 
Xo. 4” and is prayed to be taken and read as a part hereof. 

Further answering these defendants say that the afore¬ 
said rules and regulations tend to provide work for their 
membership where they will be at home and with their 
families; that wage scales are usually based on local con¬ 
ditions and such rules and regulations tend to prevent the 
importation of workers from fields where the scale is low 
to fields where living conditions are more expensive. They 
also tend to produce harmony and efficiency for the reason 


that non-resident contractors sometimes bring some of their 
men with them and a combination of men doing the same 
work and some of them receiving higher pay and shorter 
hours than others would immediately produce discontent 
as the men receiving the lower pay and working the longer 
hours would be inclined to let the higher price man do the 
most of the work and this would result in injury to the 
employer. 


Further answering said rule these defendants say that 
they have no knowledge of the contractual obligations of 
the plaintiff except such as is disclosed by the bill of com¬ 
plaint. That the first information that came to them con¬ 
cerning the plaintiff was on the 5th day of; March, 1924. 
That the said Local Union Xo. 368 maintains an office which 


is in charge of its Business Agent; that their mem- 
55 hers who desire work and employers who desire help 
make application to said Business Agent and mem¬ 
bers coming from other places are required to register with 

him. That on the dav aforesaid one Dominic Ferrari 

% 

registered with the Business Agent stating that he was em¬ 
ployed by the Barker Painting Company of Xew York and 
at that time was going to paint some sample walls at the 
Walker Hotel for the inspection of the Architect. Xo ob~ 
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jection was made to him proceeding with his work. That 
subsequently he appeared at a meeting of the Local Union 
and explained to the members that the Barker Painting 
Company was going to do the painting work on this hotel 
and intended to employ some local workmen. That he was 
interrogated as to the wage scale and working hours and 
stated that he was only authorized to offer the District 
wages and hours to local men. His attention was called to 
the rules requiring the higher wage and the shorter hours 
paid to Xew York workmen. He admitted that he was well 
aware of the rule and stated that he did not come down to 
create any misunderstanding and would write his em¬ 
ployer for further instructions. That on, to-wit, the 12th 
day of March, 1024 the said Ferrari called the Business 
Agent, the defendant Buie, on the telephone, advised him 
that .Mr. Rosenthal, President of the Barker Painting Com¬ 
pany, was in the city and requested Buie to come up and 
see him. 'That pursuant to such invitation the defendant 
Buie, in company with the defendant Click, who is Finan¬ 
cial Secretary of the Local I’nion called upon Mr. Rosen¬ 
thal. That there was some discussion between them as to 
what scale of wages and hours should be observed and the 
defendant Buie called his attention to the provisions 
.">{> of Section 102, and stated that under the Brother¬ 
hood's interpretation of it the Xew York scale would 
have to be observed. That the said Rosenthal replied that 
he knew as much about their rules as they did, or words to 
the same effect: that this rule had been repealed by the 
Dallas Convention and suggested that the members of the 
Local I’nion proceed with the work until some case which 
he referred to in Connecticut, with which they were not 
familiar, in which the question he said was in issue had 
been decided and that he would give security for the dif¬ 
ference iii wages if the decision was adverse to his conten¬ 
tion. That he was informed by the said Buie that he was 
without any authority to suspend the operation of any of 
the laws of the Brotherhood and that in addition thereto 
for the Local I’nion to assent to his proposition would be 
manifestly unfair to other non-resident contractors who 
had worked and who were now working in the District of 
Columbia and who had and were then cheerfully comply¬ 
ing with said rules. That thereupon the said Rosenthal 
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declared that he would not abide bv it and that he would 
seek an injunction against it. That thereafter there was 
no further discussion of the matter between any of the 
agents of the Barker Painting Company and the agents 
and representatives of the Local Union until the 28th day 
of March 1924. That it is a part of the duty of the Busi¬ 
ness Agent to keep the membership informed about work¬ 
ing conditions and having observed the advertisement pub¬ 
lished by the Barker Painting Company in the Evening 
Star on March 2blh and 27th calling for Union painters to 
work on the Walker Hotel and to report Friday morning, 
March 28th, and knowing the attitude of said Com- 
57 pany, as declared by its President aforesaid, the de¬ 
fendants Buie and Click say and on information and 
belief the other defendants say, that the said Buie and said 
Click, Financial Secretary, as aforesaid, went up to where 
the work is going on for one purpose and one purpose 
only and that purpose was to inform such members of 
Local Union Xo. 368 who might appear that although the 
Barker Company had advertised for Union painters it had, 
through its President, Mr. Rosenthal declared that it did 
not intend to conform to the rules of the Union. That some 
of the members of said Local Union did appear; that they 
stated that they had expected from the language of the 
advertisement that the work would be conducted under 
Union conditions but upon being informed of the real facts 
they voluntarily declined to make any application to the 
plaintiff. They deny that said members came upon the 
premises in large numbers or in numbers sufficient for the, 
purposes of the plaintiff. They deny also that the defend¬ 
ants Buie and Click came with them and they deny that 
the defendant Buie refused to allow any man to go to work. 
On the contrary they allege the fact to be that the plaintiff 
company was not prepared at the time to do any work and 
tliev were informed bv a man who was there and whose 
name they understood to be Barker that the company did 
not intend to put any men to work that morning. That 
while the defendants Buie and Click were there they met 
Mr. Rosenthal as well as Mr. Barker and; they were in¬ 
vited by Mr. Rosenthal into an office to discuss the matter 
and there took place a discussion similar in substantial par¬ 
ticulars to the conversation they had with him on the said 

12th dav of March. 

% 
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58 Further answering said rule these defendants say 

that none of the members of said Local Union has 
been employed by the plaintiff corporation on its aforesaid 
work and therefore, there has been no strike called nor has 
there been anv lockout; that thev have not nor has anv of 
them by means of threats, force, violence, fear of discipline, 
coercion or intimidation of any kind whatsoever, either by 
words, acts, menaces, gestures, numbers or otherwise, pre¬ 
vented or sought to prevent any person from working for 
the plaintiff who was willing to accept employment from it 
nor have thev sought anv interviews with anv of the agents 
or representatives of the plaintiff; that the only act or thing 
that they have done was to make known to the membership 
of Local Union Xo. .‘>(58, the true terms of employment which 
the plaintiff offered io them. That the members of said 
Local Union have no prejudices against the plaintiff; that 
they have been at all times heretofore ready and willing 
and they are now ready and willing to work for the plaintiff 
upon terms that are agreeable to them and which are the 
same terms that have been accorded to them bv other non- 

ft' 

resident contractors but they are not willing to accept the 
terms of employment which the said plaintiff is offering to 
them. 

Wherefore, having fully answered said Rule, they pray 
that the same mav be discharged. 

LOCAL UNION XO. 368, BROTHER¬ 
HOOD OF PAINTERS, DECORA¬ 
TORS A XD PAPERHANGERS OF 
AMERICA, 

By ('HAS. W. GAINES, 

President. 

II. LATCHFORD, 

G. J. MURRAY, 

M. J. CLICK, 

JAS. II. WIIITEMORE, 

H. II. KESSLER, 

B. RHODES, 

W. ('. WIIITEMORE, 

LEO DONNELLY, 

11. BUIE, 

PAUL PUMPHREY. 

S1IEEIIY & SHEEHY, 

Attys. for Defendants. 
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District of Columbia, To wit: 


We, C. W. Gaines, IT. W. Latcliford, G. J. Murray, M. J. 
Click, James H. Whitemore, II. II. Kessler, B. Rhodes, 
W. C. Whitemore, Leo Donnelly, Paul Pumphrey, and H. 
Buie, do severally swear that we have heard! read the foi*e- 
going answer by us subscribed as officers of Local Union Xo. 
368, Brotherhood of Painters, Decorators and Paperhangers 
of America, as well as on our own behalf individually and 
know the contents thereof; that the facts therein stated upon 
our own knowledge are true and those stated;upon informa¬ 
tion and belief we verily believe to be true. 

(’HAS. W. GAINES. 

H. LATCIIFORD. 

G. J. MURRAY. 

M. J. CLICK. 

JAS. H. WHITEMORE. 

H. H. KESSLER. 

B. RHODES. 

W. C. WHltEMORE. 

LEO DONNELLY. 

H. BUIE. | 

PAUL PUMPHREY. 


Subscribed and sworn to before me this 4" day of April, 


WILLIAM 0. ASHFORD, [seal.] 
Notarg Public, D. C. 
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Defendants' Exhibit No. 4. 


Filed April 4, 1924. 

Out of Town Finns Who Have Done Work Here awl Sonic 
Now Doing M ark in Accordance with Sections 132 and 
133. ‘ ! 


A. Battiste & Sons, 147(5 Broadway, X. V. City, Jobs— 
Ambassador Theatre—Tivoli Theatre. 

Gunn Bargo, 325 W. 24th St., X. Y. City, Job—Acad- 
emv of Science Building. 

Mack, Jenny, & Tyler, 15 W. 38th St., X. Y. City, Job- 
Academy of Science Building. 
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T. 1). AATulleton, 101 Park Ave., X. Y. City, Job—Academy 
of Science Building. 

Snell X Co., 4th Ave., X. Y. City, Job—Martha Codman’s 
House. 

1>. Friedlander, 2^1 Bottle St., Brooklyn, X\ Y., Job— 
Eisner’s old place, 7th and hi Sts. X. AY. 

Arthur S. Yernay Inc., 12 E. 45th St., X. Y. City, Job— 
Bliss House, Mist and R Sts. X. AY. 

AYm. Grey Co., 142 E. 59th St., X. Y. City, Job—Bliss 
House. 

Edw. AY. Unitt Co., 152 AAA 46th St., A T . Y. City, Job— 
Xational Theatre. 

J. B. AYiIson Co., 321 E. Gist St., X. Y. City, Job— 
Archibald House, Reservoir St. X. AY. 

E. L. Myers, 110 25th St., Xorfolk, AM., Job—Federal 
Clothing Store. 

J. G. AMliant < 'o., 224-226 X. Charles St., Baltimore, Md. 
Job—Dr. AYilkinson's House, 16th St. X. AY. 

Pennell, Gibbs, A* Qucring Co., 203 Clarendon, Boston, 
.Alass., Job—Trinity College Chapel. 

Lewis E. Perry Co., 21 Stanhope St., Boston, Alass., Job— 
Bliss House. 

Bumgardner, 5th Ave., X. A'. City, Job—Airs. Townsend’s 
House, 22nd St. and Alass. Ave. 

French Co., X”. Y. City, Job—Mellon’s Apt., 1785 Alass. 
Ave. 

61 Schwartz Co., Brooklyn, X. Y., Job—Alorrisons 
Inc., 1109 F St. X. AY. 

Loral Finns Who Have Dour Work Out of the Jurisdiction 
of Loral Union 368 and Who Complied with Sections 132 
and 133. 


Edward AY. Alinte Co., 1213 12th St. X. AY., Jobs—Greens¬ 
boro, X. C., and Aliami, Florida. 

AAMrderman & Co., Conn, and R. I. Aves., Job—Alexan¬ 
dria, AM. 

AY. A. Thomas, 1746 U St. X. AY., Jobs—Cambridge, X. Y., 
Charlottesville, AM., Baltimore, Aid., and Harrisburg, Pa. 
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62 Injunction Pendente Lite 

Filed April 9, 1924. 

******* 

j 

This cause coming on to be heard at this time upon the 
rule to show cause issued herein heretofore, to wit, on the 
31st day of March, A. D., 1924, and upon the bill of com¬ 
plaint and supporting affidavits and the answer to the rule 
to show cause together with the affidavits in support thereof, 
and having been dulv considered, and the Court being of 
opinion that all those parts of the Constitution of the 
Brotherhood of Painters, Decorators and Paperhangers of 
America, a body corporate, following, namely: 

“When a contractor, builder or boss painter does any 
work pertaining to our trade outside his home state or 
town—and in a locality where a district council or a local 
union exists—not less than fifty (50) per cent of the men 
in such district shall be employed on all work coming 
within the jurisdiction of the Brotherhood of Painters, 
Decorators and Paperhangers of America as defined in the 
general constitution. 

“A member leaving the jurisdiction of the local union 
in which he is a member to work for his employer on a job 
in the jurisdiction of another local union must comply with 
the working rules and laws of that locality and demand 
in all cases the shorter work day and the higher scale.” 

are unlawful and that any attempt to enforce the same 
against the plaintiff will constitute an unlawful conspiracy 
against it, in violation of its rights and property rights, 
and that the plaintiff will thereby be put in immediate 
danger of suffering irreparable loss and damage: 

It is thereupon by the Court this 9tli day of April, A. D., 
1924, adjudged, ordered and decreed that the defendants, 
Brotherhood of Painters, Decorators and Paper- 

63 hangers of America, a body corporate, Local Union 
No. 368, Brotherhood of Painters, Decorators and 

Paperhangers of America, C. W. Gaines, II. W. Latehford, 
G. H. Murray, M. J. Click, James H. Whitemore, H. H. 
Kessler, B. Rhodes, W. C. Whitemore, Leo Donnelly, Paul 
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Pumphrey, If. Buie, .the members and officers of the de¬ 
fendant Brotherhood of Painters, Decorators and Paper- 
hangers of America, a body corporate, and of the defendant 
Local Union Xo. MOS, Brotherhood of Painters, Decorators 
and Paperhangers of America, the agents, servants, em- 
ployees, and attorneys of all of the defendants, and all 
persons in active concert or participating with the de¬ 
fendants or any of them, in enforcing or attempting to en¬ 
force the hereinabove quoted provisions of the constitution 
of the defendant Brotherhood of Painters, Decorators and 
Paperhangers of America, a body corporate, be, and they 
and each of litem hereby are, restrained and enjoined 
jirit/lriifc Mr or until the further order of the Court from 
enforcing or attempting to enforce against the plaintiff the 
hereinabove quoted provisions of the constitution of the 
Brotherhood of Painters. Decorators and Paperhangers of 
America, a body corporate, by disciplinary measures or the 
imposition of penalties upon or against any member of said 
Brotherhood of Painters. Decorators and Paperhangers of 
America, and from interfering with or attempting to in¬ 
terfere with, preventing or attempting to prevent, the em¬ 
ployment by plaintiff of any person whomsoever because 
of, or on any of the grounds of, the hereinbefore quoted 
provisions of the constitution of the Brotherhood of Paint¬ 
ers, Decorators and Paperhangers of America, a body cor¬ 
porate, by using or threatening or attempting to use, 
04 any of the means aforesaid; 

Provided, that the plaintiff shall first give under¬ 
taking in the usual form and bond in the penal sum of 
Seven thousand, five hundred ($7,500.00) Dollars, condi¬ 
tioned for the payment of such costs and damages as may 
be incurred or suffered by any party who may be found to 
have been wrong-fullv enjoined or restrained hereby, with 
surety or sureties to be approved by the Court. 

Bv the Court : 

WHXDFLL P. STAFFORD, 

Justice. 

05 Memoranda. 

April 0, 1024.—Injunction Undertaking approved—filed; 
injunction Bond for $7,500, approved—filed. 
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Return of Service of Injunction Pendente Lite. 

Filed April 25,1924. 

Received this writ at Indianapolis, Indiana, April 21, 
1924, and served the same upon the within named Brother¬ 
hood of Painters, Decorators and Paperhangers of Amer¬ 
ica, by reading the same to and within the hearing of, and 
by delivering a true copy of this writ to George F. Hed¬ 
rick, president of said brotherhood, at Lafayette, Tippe¬ 
canoe County, Indiana, April 21, 1924. 

L. P. MEREDITH, 

U. S. Marshal, 
By HARRY WERTZ, 

Deputy. 

Marshal’s Costs: 

1 Service .. $2.00 

6.78 


Answer to Bill. 
Filed April 28, 1924. 


$8.78 


The joint and separate answer of the defendants Local 
Union No. 368, of the Brotherhood of Painters, Decorators 
and Paperhangers of America; C. \Y. Gaines:, II. W. Latch- 
ford, M. J. Click, G. J. Murray, James II. Wliitemore, II. H. 
Kessler, B. Rhodes, W. C. Wliitemore, Leo Donnelly, Paul 
Pumphrey and II. Buie, individually and as officers of said 
Local Union No. 368, to the' bill of complaint exhibited 
against them in the above entitled cause. 

For answer to said bill of complaint and to so much and 
such parts thereof as they are advised it is material and 
necessarv for them to make answer to these defendants, 
reserving to themselves all manner of benefit of exception 
to the many errors and insufficiencies in said bill contained, 
answering sav: 

1. They have no knowledge as to the corporate existence 
of the plaintiff but on information and belief they are will¬ 
ing to admit the allegations of paragraph one of said bill. 
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I hoy admit tlie allocations of paracrnpli two of said 
hill. Further answering said paracnipli these defendants 
say that the defendant Brotherhood, of which the defend¬ 
ant Local l nion is a subordinate body, is a labor organiza¬ 
tion instituted for the purposes of mutual help, has no 
capital stock and is not conducted for profit. That the pur¬ 
poses tor which il is organized and the manner in which it is 
Covorned are fully set forth and enumerated in a.copy of its 
Constitution and laws, heretofore tiled in this cause with 
their answer to the Bale issued on March 31, 1924, 
(>7 marked “Defendants' Kxhibit No. I." and said ex¬ 
hibit is. hereby, referred to and prayed to be read and 
considered as a part of this answer. 

3. For answer to paragraph three of said bill, these de¬ 
fendants say that they have no knowledge or information 
as to the extent of the business operations of the plaintiff 
nor of the amount of capital invested therein and, therefore, 
can neither admit nor deny the allocations in regard thereto 

and in so far as the same mav be material tliev demand 

• • 

proof thereof. 

4. For answer to paragraph four of said hill these defend¬ 
ants say that they have no knowledge or information as to 
the matters in said paragraph set forth and so far as the 
same mav In* materia] thee demand proof thereof. 

6, 7. S. For answer to paragraphs five, six, seven and 
eight of said hill, these defendants say that as the matters 
iherein set forth relate* to internal government of the de¬ 
fendant Brotherhood and its subordinate unions, including 
tin* defendant Local Fnion 368, they refer to the copy of the 
< 'onstitution and Laws of said Brotherhood, hereinbefore 
referred to, for greater particularity and greater certainty. 

9. For answer to paragraph nine of said bill, these de¬ 
fendants admit that there are a number of other labor 
unions and that Iheir members are engaged in building op¬ 
erations and to that extent are associated with members of 
the defendant 'Brotherhood. They admit that the defendant 
Brotherhood is affiliated with the American Federation of 
Labor hut they have no knowledge that all other 
68 labor unions are so affiliated. On the contrary they 
allege the fact to be, upon information and belief, that 
there are some labor unions which are not so affiliated. These 
defendants deny that the defendant Local Union 368, has 
anv affiliation with the Building Trades Department of the 
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American Federation of Labor, Locally. They deny that 
their organization is formed for the purpose of compelling 
employers of labor to employ none lmt members of so-called 
union organizations and while they are willing to admit that 
they desire that employers should follow such a course of 
conduct they deny, that so far as their organization is con¬ 
cerned, any compulsion about it is used. They further deny 
that they are organized for the purpose of preventing and 
prohibiting the employment of any person or persons not 
members of such labor unions. 

10. Answering paragraph ten of said bill these defend¬ 
ants say that the defendant Local Union 368 claims juris¬ 
diction only over persons working at the trade of painting 
and that there are 4 other Local Unions 420-963 1053-1129, 
in this District, having jurisdiction over other members of 
said Brotherhood. 

11 and 12. Answering paragraphs eleven and twelve of 
said bill, these defendants say that they admit that the rules 
or laws referred to in paragraph twelve of said bill as to 
the application of the higher wage scale, the shorter work¬ 
ing hours and the employment of at least fifty per centum 
of local workmen are parts of the laws of the defendant 
Brotherhood wherein they appear as Sections 132 and 133, 
as will appear by reference to the copy of the laws 
69 of said Brotherhood heretofore filed herein marked 
“Defendants Exhibit Xo. 2.” They deny the al¬ 
legations as to the time and manner of the adoption of said 
rules and laws. They further say that the rules as to the 
shorter working hours and higher wage scale are of long 
standing having been adopted prior to December 31, 1913, 
as they appear as Section 62 in the printed edition of the 
Constitution and Laws amended to the aforesaid date, and 
as they are informed and believe have since been continu¬ 
ously in force and operation. They are further informed 
and believe and on such information and belief allege and 
aver that the rule or law as to the employment of at least 
fifty per centum local workmen by non-resident contractors 
was adopted by a referendum vote of the general member¬ 
ship in March 1922 and not at the Dallas Convention, as al¬ 
lege,! in said bill. That the aforesaid rules are of general 
and widespread application, are intended for the govern¬ 
ment of tin 1 members of said defendant Brotherhood and 
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50 


THE BAIIKEi; iWIXTlXG CO. VS. 


■\voro not intended for or aimed at any particular contrac¬ 
tor or contractors. That said rules are well known to and 
understood by the .Master painters and are almost uni¬ 
versally observed by them. That they are informed and 
believe and on such information and belief allege and aver 
that said rules were well known to the plaintiffs and its of¬ 
ficers, as they are informed and believe, prior to the mak¬ 
ing of the contract for painting work on the Walker Hotel, 
as set forth in said bill. That thev are informed and believe 
and on such information and belief allege and aver that the 
plaintiff is a member of the Association of .Master Painters 
and Decorators of the City of New York and that said As¬ 
sociation entered into an agreement with District Council 
Xo. 9, of said Brotherhood, on, to-wit. the 19th day 
70 of May, 1920, and which is still in full force and 
effect, whereby the members of said Association have 
agreed to employ none but members in good standing of 
said Brotherhood and to pay their employees, while work¬ 
ing for them out of Xew York, the Xew York wage 
scale unless the wage scale of the localitv is higher 
and in such event to pay the higher scale, and also 
to give them the Xew York working hours, as will 
more fully and at large appear by reference to a copy 
of said agreement which has been heretofore, filed in 
this cause with the answer to the Buie issued March 31, 
1924, marked ‘‘Defendants' Ivxhibit Xo. 2.”, and which is, 
hereby, referred to and prayed to be taken and read as a 
part of this answer. That they are informed and believe 
and on such information and belief allege and aver that 
Arthur .1. Kosenthal, the President of the plaintiff corpora¬ 
tion, is either the President or Vice-President of said As¬ 
sociation of Master Painters and Decorators of the City of 
Xew York and was well acquainted with the rules and laws 
of the defendant Brotherhood. 

13. Answering paragraph thirteen of said bill, these 
defendants admit that they consider the rule and laws of 
the defendant Brotherhood to be binding upon them as 
members thereof and that they expect their members to 
observe them so long as they are in operation and effect 
but that having no jurisdiction or authority of any kind 
whatever over tin* plaintiff they deny that they are other¬ 
wise attempting to enforce said rules and laws against it. 
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14. Answering paragraph fourteen these defendants say 


Section 94, of 
hood, eontrac- 


that they admit that under the provisions of 
of the laws of the defendant Brother 

71 tors are eligible to membership therein but their ad¬ 
mission or rejection is left to the determination c.' 

each local union and the practice in regard thereto is not uni¬ 
form. That it will appear by reference to a copy of the By¬ 
laws of District Council Xo. 9, of Xew York, which has been 
heretofore filed in this cause with the answer to the rule 
issued March 31, 1924, marked “Defendants’ Exhibit Xo. 
3”, which is prayed to be read and considered as a part of 
this answer, contractors are not admitted to membership. 
That even when contractors are admitted to membership 
they are, by said Section 94, expressly made ineligible to 
hold any office and are denied all right to vote on ques¬ 
tions of wages and hours of work. They admit that there 
are in the membership of Local Union 368, certain persons 
who come within the meaning of contractors as defined in 
Section 93, of said Laws, but they are few in number and 
are persons who, before becoming contractors, held mem¬ 
bership in said Brotherhood as journeymen painters, had 
contributed to its funds, were entitled to certain benefits 
in case of sickness and death, of either themselves or wives, 
and which benefits would be lost to them upon a severance 
of their membership. That they are also, almost entirely, 
small jobbers employing one, two or three men, and who de¬ 
sire to work at their trade along with their men, which they 
could not do if not members of the Brotherhood. That 
such contractors are not likely to enter into competition 
with contractors carrying on business to tlie extent which 
the plaintiff describes in said bill of complaint. 

Further answering said paragraph these defendants say 

that they deny that the adoption of the aforesaid 

72 rules and laws and the admission to their ranks of 

contractors were intended to have and thev denv that 

• * 

they in fact have had the effect of giving a monopoly of the 
painting business to local contractors and of discriminating 
against non-resident contractors and they refer to a list of 
non-resident contractors, heretofore filed ini this cause with 
the answer to the rule issued March 31, 1924, marked “De¬ 
fendants’ Exhibit Xo. 4“, who have successfully competed 
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with local contractors in the District of Columbia during 
the years 1923 and 1924 and of District of Columbia con¬ 
tractors who have successfully competed elsewhere, and 
who have observed all requirements of the laws of said 
Brotherhood as to the payment of the higher wage scale 
and shorter hours. That said list is, hereby, referred to 
any prayed to be read and considered as a part of this an¬ 


swer. 

Further answering said paragraph these defendants say 
that the aforesaid rules and laws were intended to provide 
work for the membership of the Brotherhood in their re¬ 
spective localities where they can be with their families; 
that wage scales are based on local conditions and the rules 
and regulations aforesaid tend to prevent the importation 
of workmen from places where the scale is low to places 
where living conditions are more expensive and the scale 
therefore higher. That said rules and regulations also 
tend to produce harmony and efficiency in the working force 
and thus operate to the benefit of the employer for the 
reason that non-resident contractors sometimes bring a 
number of their working force with them and a combina¬ 
tion of men belonging to the same organization, 
73 doing the same work at the same time and place and 
some of them receiving higher wages and working 
shorter hours than others would immediately produce dis¬ 
content and dissatisfaction and those receiving the lower 
pay and working the longer hours would be inclined to let 
the higher priced men do most of the work. 

15. Answering paragraph fifteen of said bill these de¬ 
fendants say that members who have been disciplined in 
any manner less than expulsion remain members of the 
Brotherhood and members are not forbidden to work with 
them nor are employers forbidden to employ them or con¬ 
tinue them in their employment. They admit that they 
are not permitted to work with members who have been 
expelled for violations of the rules and laws of the organ¬ 
ization but they deny that any person is deprived of an 
opportunity to earn a living for himself and his family 
whether or not he has been disciplined or expelled. 

16. Answering paragraph sixteen of said bill these de¬ 
fendants say that they are advised that the matters therein 
set forth are matters of argument and conclusions which 
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it is not material or necessary for them to make answer 
to. 

17. Answering paragraph seventeen these defendants 
say that they have no knowledge or information as to 
the contract of the plaintiff to do the; painting work 
therein sot forth nor of the terms of such contract and 
so far as the same may be material to the cause they 
demand proof thereof. 

18. Answering paragraph eighteen of said bill these 
defendants say that they have no knowledge of the matters 

in said paragraph set forth and therefore, can 

74 neither admit nor denv the same but so far as thev 

• * « 

may be material they demand proof thereof. 

19. 20. Answering paragraphs nineteen and twenty of 
said bill these defendants say that the defendant Local 
Union 36S maintains an office in this District which is in 
charge of its Business Agent and members from other 
places are required by the laws and rules of the said 
Brotherhood to register with him. That on, to-wit, the 
5th day of March, 1924, one Dominic Ferrari registered 
with the Business Agent,'stating that he was employed by 
the plaintiff corporation and was going to do some sample 
painting at the Walker Hotel for the inspection of the 
Architect and no objection was made to the prosecution 
of his work. That subsequently he appeared at a meeting 
of said Local Union and explained to the members that the 
plaintiff corporation had the contract for the painting- 
work at the Walker Hotel and intended to employ a number 
of the local workmen. That lie was interrogated as to the 
wage scale and working hours and stated that he was only 
authorized to offer District wages and hours to local men. 
That his attention was called to the rule; requiring the 
higher wage and the shorter hours and he admitted that 
he was familiar with it and stated that he would write 
his employer for further instructions. That on, to-wit, the 
12th day of March, 1924, the said Ferrari called the Busi¬ 
ness Agent, the defendant Buie, on the telephone, advised 
him that Mr. Rosenthal, the President of the plaintiff cor¬ 
poration, was in the city and requested said Buie to come 
up to see him. That pursuant to such invitation the de¬ 
fendant Buie and the defendant Click, who is Financial 
Secretary of said Local Union 368, called upon Mr. Rosen- 
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tlial. That there was some liscussion between them 
as to tlie scale of wages and hours that should be 
observed and the defendant Buie called the attention 
of said Rosenthal to the provisions of Section 132, afore¬ 
said, and stated that under the interpretation of the 
Brotherhood the Xew York scale and hours would have to 
be observed. That tin* said Rosenthal replied that he knew 
as much about their rules as thev did; that this rule had 
been repealed by the Dallas Convention and suggested that 
the members of the Local Union proceed with the work 
until a decision had been rendered in some case in Con¬ 
necticut, to which lie referred and with which thev were 
not familiar, and in which he stated this question was in 
issue and that he would give security for the difference 
in wages if the decision was adverse to his contention. 
Thai he was informed that the defendant Buie was without 
any authority to suspend the operation of any of the laws 
of the Brotherhood and that in addition thereto if the 
Local Union should assent to his proposition it would be 
manifestly unfair to other non-resident contractors who 
had worked and who were then working in the District of 
Columbia and who had and were then cheerfully complying 
with said laws and rules. That thereupon the said Rosen¬ 
thal declared that lie would not abide bv it and would seek 
an injunction against it. That thereafter there was no 
further discussion of the matter between the agents of the 
plaintiff and the agents and representatives of said Local 
Union until the 28th day of March, 1024. That it is a part 
of the duty of the Business Agent to keep the membership 
informed about working conditions and the defendant Buie 
having observed the advertisement, referred to in para¬ 
graph nineteen of said bill, for Union painters to 
7G report for work on the Walker Hotel on March 28, 
1024. and knowing that said advertisement was mis¬ 
leading because of the attitude of the plaintiff, as declared 
by its President, the defendant Buie and the defendant 
Click went to the place where the said advertisement called 
for men to report for the purpose of informing members 
of said Local Union who might appear and were not ac¬ 
quainted with the facts, that although the Baker Painting 
Company had advertised for Union painters it had, 
through its President Mr. Rosenthal, declared that it did 
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not intend to conform to the working rules! of the Union. 
They deny that men came upon the premises in large 
numbers or in numbers sufficient for the purposes of the 
plaintiff. They deny also that the defendants Buie and 
Click came with them and they deny that 'the defendant 
Buie declined to allow any men to go to world They admit 
that some men did appear who stated that they had been 
led to believe by the wording of the aforesaid advertise¬ 
ment that union conditions would prevail onithe work; that 
they had no intention of accepting employment under any 
other conditions and upon being informed as to the real 
facts they declined voluntarily to apply for employment; 
that perhaps three or four men did apply for employment 
but no interference was offered them; that!they were not 
then employed nor were they told when they would be em¬ 
ployed nor were they given any information as to the terms 
of employment. They further say that the plaintiff was 
not ready or prepared at the time to put any men to work 
and the defendants Buie and Click were informed by a man 
whom they met there at the time and to wjiom they were 
introduced as Mr. Barker that they did not intend to put 
any men to work on that morning. That while the 
77 defendant Buie and Click were there they also met 
the said Rosenthal and were invited by him with Mr. 
Barker into an office to discuss the matter ;and there took 
place between them a conversation similar as to substantial 
particulars to the one they had with him on the 12th day 
of March, aforesaid. 

21, 22, 23. Answering paragraphs twenty-one, twenty- 
two and twenty-three of said bill, these defendants say that 
they are advised that the matters in said paragraphs set 
forth consist of arguments, conclusions, conjectures, imagi¬ 
nations as well as matters of law to all of which it is not 
necessary that they make* answer. 

24. Further answering said bill of complaint these de¬ 
fendants say that prior to the filing of said bill none of 
the members of said defendant Local Union 36S had been 
employed by the plaintiff on the work referred to in said 
bill; that because of that fact there had been no strike nor 
lockout; that these defendants have not nor has any of 
them by means of threats, force, violence, four of discipline, 
coercion or intimidation of any kind whatsoever, either by 
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words, acts, menaces, gestures, umbers or otherwise, both 
before and since the filing of this suit prevented or sought 
to prevent any person or persons from accepting employ¬ 
ment from the plaintiff who desired so to do nor have they 
nor any of them sought any interviews with the plaintiff’s 
agents and representatives nor have they in any way ob¬ 
structed or attempted to obstruct the plaintiff in its opera¬ 
tions. 

25. Further answering said bill of complaint these de¬ 
fendants say that they are advised that the plaintiff has 
not in and by its said bill stated such a case as en- 
78 titles it to relief in a court of equity and they pray 
that they may have the benefit of this objection with 
like effect as though they had demurred to the said bill or 
moved to dismiss the same for such reason. 

Wherefore, having fully answered said bill of complaint 
thev prav that thev mav be hence dismissed with their 
costs in this behalf sustained. 


LOCAL UNION XO. 368, BROTHER¬ 
HOOD OF PAINTERS, DECO¬ 
RATORS AND PAPERHANGERS 
OF AMERICA, 

By C. W. GAINES, 

President. 

C. W. GAINES. 

II. W. LATCHFORD. 

M. J. CLICK. 

G. J. MURRAY. 

JAS. II. WHITE MORE. 

II. II. KESSLER. 

B. RHODES. 

W. C. WII IT E MORE. 

LEO DONNELLY. 

PAUL PUMPMREY. 

II. BUIE. 


District oe Columbia, To wit: 

We , r -} V - (hiilies, II. W. Latchford, M. ,J. Click, G. J. 
Murray, James II. Whifemore, II. II. Kessler, B. Rhodes 
))■ ( ’- Whitemore, Leo Donnelly and Paul Pumphrev and 
H. Buie, do severally swear that we have heard read the 
foregoing answer by us subscribed as officers of Local 
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Union 368, Brotherhood C Pa'nters, Decorators and Paper- 
hangers of America, as well as individually and know the 
contents thereof; that the facts therein stated upon our 
own knowledge are true and those stated upon informa¬ 
tion and belief we believe to be true. 

C. W. GAINES. 

H. W. LATCHFORD. 

M. J. CLICK. 

G. J. MURRAY. 

JAS. H. WHITEMORE. 

H. H. KESSLER. 

B. RHODES. 

W. C. WHITEMORE. 

LEO DONNELLY. 

PAUL PUMPHREY. 

79 Subscribed and sworn to before me this 26th day 
of April, 1924. 

[seal.] WM. J. DONNELLY, 

Notary Public in and for the District of Columbia. 

SO Motion for Decree pro Confesso. 

Filed May 27, 1924. 


Now comes the plaintiff, and showing to the Court that 
the defendant Brotherhood of Painters, Decorators and 
Paperhangers of America, a corporation, has not caused its 
appearance to be entered in the above entitled cause within 
the time limited therefor though duly served with process 
by service upon C. W. Gaines, President of Local Union 
No. 368 of the said Brotherhood of Painters, Decorators 
and Paperhangers of America, the said C. W. Gaines being 
a member of said corporate defendant and an agent of it, as 
shown by Defendant ’s Exhibit No. 1 heretofore tiled in the 
above entitled cause by the said Local Union No. 368 of the 
Brotherhood of Painters, Decorators and Paperhangers 
of American: 

Moves the Court to enter a decree pro confesso as 
against the said defendant Brotherhood of Painters, Deco¬ 
rators and Paperhangers of America, a corporation. 

AY. C. SULLIVAN, 
Attorney for Plaintiff. 
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8] Order Dcni/in/f Motion for Octree pro ('oufesso 

A pa i list the Defendant. 

Filed May 27, 1924. 


* *:■ # # -ff * 

Upon consideration of the motion of the plaintiff this 
day filed in the above entitled cause for a decree pro con- 
fesso against the defendant Brotherhood of Painters, Deco¬ 
rators and Paperhangcrs of America, a corporation, and the 
Court being in doubt as to whether or not it has acquired 
jurisdiction over the said defendant by the service of process 
upon (A \Y. Gaines, as a member and agent of the said de¬ 
fendant and as President of Local Union Xo. 368 of the 
Brotherhood of Painters, Decorators and Paperhangcrs of 
America: 

It is, by the Court, this 27th day of May, A. D. 1924, ad¬ 
judged, ordered and decreed that the said motion for a de¬ 
cree pro eonfesso be and the same is hereby denied. 

WENDELL P. STAFFORD, 

Justice. 


The plaintiff notes an exception to the action of the Court 
in denying its said motion for a decree pro eonfesso against 
the Brotherhood of Painters, Decorators and Paperhangcrs 
of America, a corporation, which said exception is by the 
Court allowed this 27th dav of Mav, A. I). 1924. 

WENDELL P. STAFFORD, 

Justice. 


82 Opinion. 

Filed October 16, 1926 

•4- 'if df 

Smith, Associate Justice: 

The Barker Painting Company brings this action to se¬ 
cure a decree perpetually restraining and enjoining the 
Brotherhood of Painters, Decorators and Paperhangcrs of 
America, Local Union No. 368 thereof, and others from 
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enforcing or attempting; to enforce the so-icalled “higher 
wage”, “shorter work”, and “fifty per cent” rules of the 
defendants. 

The Barker Painting Company is a corporation and con¬ 
tracts to do painting and decorating work in the Dominion 
of Canada, the District of Columbia, the State of New 
York, and other states of the United States. 

The Brotherhood of Painters, Decorators and Paper- 
hangers of America and Local Union No. 368 thereof are 
labor organizations which have for their purpose, among 
others, the fixing of wage scales and the hours of labor. 

The constitution of the Brotherhood of Painters. Decora¬ 
tors and Paperhangers of America for nearly two years 
prior to March 28, 1924, provided by Sections 132 and 133 
thereof as follows: 

Sec. 132. Neither the General Executive Board nor any 
other authority shall have power to grant exclusive or spe¬ 
cial privileges to any local union or district council work¬ 
ing under a charter of this Brotherhood; nor shall the G. 
E. B. or any other authority be invested with power to 
force any employer to bring men from one city to work in 
another city if union men can be procured in such city where 
the work is to be erected and finished. All conditions of 
such localities shall be strictly adhered to, the shorter work 
day and the higher scale of either locality to prevail in all 
cases. A card fully paid up, regardless of; where it is is¬ 
sued, shall entitle tile holder to the riirht to work in 
83 any city provided he conforms with the working 
rules and conditions of the locality and that no strike 
or lockout exists in that locality. 

When a contractor, builder or boss painter does any work 
pertaining to our trade outside his home city or town—and 
in a locality where a District Council or a Local Union 
exists-—not less than fifty (50) per cent of the men in such 
district shall be employed on all work coming within the 
jurisdiction of tin 1 Brotherhood of Painters, Decorators and 
Paperhangers of America as defined in the General Con¬ 
stitution. ; 

See. 133. A member leaving the jurisdiction of the local 
union in which he is a member to work for his employer 
on a job in the jurisdiction of another local union must 
comply with the working rules and laws of that loealitv 
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and demand in all eases the shorter work day and the higher 
scale. 

The plaintiff on the loth of March, 1923, entered into a 
written contract with the Walker Hotel Corporation to fur¬ 
nish the materials and perform all the work necessary to 
complete the painting of the interior and exterior of the 
Walker Hotel located in Washington, District of Columbia. 
On the 26th and 27th days of March, 1924, the plaintiff ad¬ 
vertised for painters to do the painting prescribed by its 
said contract but when painters responded to the advertise¬ 
ment at the "Walker Hotel, they and plaintiff’s representa¬ 
tives were notified that the contractor and Brotherhood 


painters were required by the Brotherhood’s constitution 
to recognize the New York wage scale, hours of labor, and 
weekly work time, that is to say $10.50 for 8 hours labor a 
day and a 5 day week. The plaintiff declined to pay the 
Xew York wage and refused to accept 5 days labor as a 
week’s work but was willing to recognize the wage scale 
and weekly work time then prevailing for Brotherhood 
painters in the District of Columbia, that is to say 
84 $9.00 for 8 hours work and a 5VL* day week. The 

business agent of the Brotherhood contended that 
its constitution was binding on Brotherhood painters and 
that under its provisions they could not work for less than 
$10.50 per day of 8 hours nor for more than five days a week. 
In consequence of ^that difference between the parties as to 
the wages which should be paid and the weekly work time 
that could be exacted, the plaintiff was unable to secure the 
painters required by it for the performance of its contract 
with the Walker Hotel Corporation. Wherefore, on the 31st 
of March, 1924, the present action was commenced by the 
filing of a bill alleging a combination of the defendants to 
secure to local painters and local contractors as against non¬ 
residents a monopoly of painting work, and praying that 
the defendants be restrained from enforcing or attempting 
to enforce against the plaintiff the “higher wage”, “shorter 


work”, and “fifty per cent local labor” 


rules provided for 


in the constitution of the Brotherhood. 


On the 28th day of April, 1924, all of the defendants 
with the exception of the Brotherhood of Painters, Deco¬ 
rators and Paperhangers of America, filed a joint and 
separate answer to plaintiff’s bill. The Brotherhood of 
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Painters, Decorators, and Paperhangers of America, Inc., 
having made no answer to the bill, the plaintiff moved for 
a decree pro eonfesso against the Brotherhood, which mo¬ 
tion was denied bv the Court on the 27th of Mav, 1924. 

On the bill and answer the case went to trial and the 

facts as hereinbefore recited were substantiallv established 

* 

by competent evidence. 

On the facts proven in the case, the plaintiff con- 

85 tends 1st, that the combination of the Brotherhood 
and its locals and their adoption of the “higher 

wage” and “shorter work time” rules must be regarded 
as a conspiracy to injure all non-resident contractors com¬ 
ing into the District of Columbia from any place having a 
higher wage scale or shorter hours of labor ’for the day or 
less work time for the week and as a conspiracy to reduce 
competition, to increase the cost of construction, and to 
raise rents to the predudiee of the public, building owners, 
tenants and lessees; 2nd, that the Brotherhood and its locals 
by the rules prescribed for their membership constitute a 
combination and a conspiracy in restraint of trade or com¬ 
merce in violation of Section 3 of the Sherman Act and that 
the plaintiff is entitled to equitable relief under the pro¬ 
visions of the Clayton Act. 

The Court finds itself unable to concede the soundness 
of the contentions of the plaintiff. 

A conspiracy unless otherwise defined bt statute, is a 
combination of two or more persons by concerted action to 
accomplish a criminal or unlawful purpose or to accom¬ 
plish by criminal or unlawful means a purpose not in itself 
criminal or unlawful. Pettibone v. United States, 148 U. S. 
197, 203. Under that definition the defendants are not 
subject to the charge of conspiracy unless they combined 
to achieve an illegal purpose or sought by concerted action 
to accomplish a lawful objective by criminal or unlawful 
means. 

The purpose of labor unions to secure to their members 
higher wages and shorter hours of dailv labor or less 
days of work for the week or month, is not unlawful. 

86 Adair v. United States, 208 U. S. 161, 174. Laborers 
and artisans individually have the indisputable right 

in this country to say upon what terms they will accept em¬ 
ployment and the employer on his part is free to accept or 
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reject the term's demanded for service. That which is the 
right of one laborer or artisan is the right of everv other 
laborer or artisan, and if a thousand workers present with¬ 
out duress or threat a united demand that a certain wage 
be paid to each of them for 8 hours of daily labor dur¬ 
ing a 5 or f>VI- day week, they are no more engaged in an 
unlawful enterprise than is the individual laborer or arti¬ 
san who makes the same terms a condition for his accept¬ 
ance of employment. 

Bad faith, an unlawful design, or unlawful methods to 
accomplish by concerted action a lawful end, are the char¬ 
acteristics of every conspiracy, not otherwise defined by 
statute. Laborers or artisans who combine to demand a 
wage which will raise their standard of living or who com¬ 
bine to stabilize local wages or to maintain the local sup¬ 
ply of labor, or to make less tempting the migration of 
labor to places having a lower cost of living, cannot be re¬ 
garded as acting in bad faith, or with evil intentions, or for 
the consummation of an illegal purpose. 

Union terms of service mav be economical!v unsound 
and may strip the farm of labor by concentrating the work¬ 
ers in cities and towns. Such terms mav advance the cost 
of living to the working man and everybodv else, many 
times the increase in wages and produce complications im¬ 
measurable worse than the evils sought to be remedied. 
Nevertheless, just so long as collective terms are operative 
under like conditions and similar circumstances as to 
87 all localities and all employers, it can not be said 
that combined or concerted action for higher wages 
and less work time is discriminatory or is designed for an 
unlawful or ulterior purpose. The collective fixing of a 
scale of wages and hours of labor may not conform to 
sound economics, but to make it illegal it must be in viola¬ 
tion of governmental laws in force and effect. 

As the defendants had the legal right to prescribe upon 
what terms they would accept employment from all em¬ 
ployers in all localities, and as they did not seek to compel 
the plaintiff by violence, threats, or any other unlawful 
means to agree to such terms, their concerted refusal to 
work unless the plaintiff paid the wages for the working 
time provided by the constitution of the Brotherhood, can 
not be regarded as a common law conspiracy. 
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It is urged, however, that the defendants in violation 
of the Sherman Act and anti-trust laws, combined and con¬ 
spired to restrain trade and commerce in the District of 
Columbia and between the States and the District of Co¬ 
lumbia and between the District of Columbia and the States. 

The terms trade and commerce as used in the Sherman 
Act mean interstate traffic, the interstate purchase, sale, or 
exchange, of commodities, the interstate transportation of 
persons and property, and possibly the interstate trans¬ 
mission of messages. Gloucester Ferry Co. v. Pennsyl¬ 
vania, 114 U. S. 196, 203. Section 6 of the Clayton Act 
expressly provides that the labor of a human being is 
not a commoditv or an article of commerce and that 
88 labor organizations shall not be construed to be 
illegal combinations or conspiracies in restraint of 
trade under anti-trust laws. Reading the Sherman Act 
and the Clayton Act together, it is apparent that the Brotli- 
erliood of Painters, Local Union Xo. 368, and the members 
thereof, cannot be regarded as a combination or conspiracy 
in restraint of trade or commerce. 

Wages and work time are legitimate objects for the ac¬ 
tivities of labor organizations and such organizations can¬ 
not be restrained from dealing with them, even if they deal 
with them unwisely, unless they use or threaten to use un¬ 
lawful methods to effectuate their will as to compensation 
and working tgme for the day, week, or month. That does 
not mean, however, that labor unions may make it their 
sole, direct, or immediate purpose to interfere with the in¬ 
terstate exchange of goods, wares, or merchandise, or the 
interstate purchase, sale, or exchange of commodities, or 
the interstate transportation of persons or property, or 
possibly the interstate transmission of messages. Block¬ 
ing traffic or blocking transportation of persons or prop¬ 
erty between the states or between the states and the Dis¬ 
trict of Columbia, is no more a legal objective for labor 
unions than it is for organized merchandising, organized 
manufacturing, or organized transportation, and if there 
be concerted action or threatened concerted action to that 
end by any or all of those interests, such action must be 
regarded as an actual combination or conspiracy to re¬ 
strain interstate trade and commerce within the meaning 
of anti-trust laws, and justifies judicial intervention. 
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The Brotherhood and its membership did not combine 
or conspire to restrain tin 1 purchase, sale, or ex- 
89 change of commodities or the transportation of per¬ 
sons or property in the District of Columbia or else¬ 
where, and consequently the Court cannot hold that the 
defendants were engaged in an undertaking which consti¬ 
tuted a violation of anti-trust laws. The defendants did 
decline to accept employment from the plaintiff on terms 
other than those prescribed by the constitution of the 
Brotherhood and that declination mav have interfered 
with, or even prevented, the engagement of painters by the 
plaintiff. Inasmuch, however, as labor has a right to re¬ 
fuse employment if the wages and working hours, indi- 
viduallv or collectivelv demanded bv it, are not acceded to 
by the employer, it cannot be held that such refusal was 
unlawful and entitles plaintiff to equitable relief because 
of the injury to it which incidentally resulted. My Mary¬ 
land Lodge v. Adt. 100 Md. 238-249, 250. The Barker 
Painting Company has no more cause to complain because 
painters in the District of Columbia refused to enter its 
service than they have to complain because it declined to 
employ them. 

But, however that may be, Section 6 of the Clayton Act 
specifically excludes the labor of human beings from the 
category of commodities or articles of commerce, and from 
that it necessarily results that defendants’ collective rejec¬ 
tion of employment for non-acceptance of the Brother¬ 
hood’s “higher wage” and “shorter work” rules was not 
an interference with the purchase, sale, exchange, or trans¬ 
portation of commodities, and consequently was not a re¬ 
straint of trade or commerce. 


While working men’s organizations may decline employ¬ 
ment in case their wage scales and hours of labor 
90 are not recognized, it should be clearly understood 
that, except as provided in the Clayton Act, they 
cannot take concerted action, the immediate purpose of 
which is to cause irreparable injury to the property or 
property rights of any person, partnership, or corpora¬ 
tion, in case union terms of employment are not accepted. 
If they take such action, they may properly bo charged with 
a common law conspiracy for which the party aggrieved 
is entitled to relief even under the Clayton Act, within the 
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legal limitations prescribed by Section 20 thereof. In no 

event, however, can organized labor by concerted action 

obstruct or destrov the interstate trade of anv business 

%> % 

concern. The Clavton Act affords to organized labor no 
protection if it interferes with interstate trade or com¬ 
merce. If the direct, immediate, and intended result of 
its concerted action is to obstruct or prevent the purchase, 
sale, transportation, or delivery in interstate commerce of 
goods, wares, merchandise, or other commodities, such ac¬ 
tion will be enjoined. Duplex Printing Copipany v. Deer- 
ing, 254 U. S. 443-460, 466, 467, 468, 469, 478. Employers 
can force no one to work for them. Workers can force no 
one to employ them or to join their unions. Employers 
and workers can take no action which has for its purpose 
interference with the interstate purchase, sale, exchange, or 
transportation of commodities. 

The plaintiff was not restrained by the defendants from 
the buying, selling, exchanging, or transportation of goods, 
wares, or merchandise, and no such restraint could be ex¬ 
ercised inasmuch as plaintiff’s business was not of that 
kind. The business of the Barker Painting and Decorat¬ 
ing Company is painting and decorating, not mer- 
91 chandising or the transportation of persons or prop¬ 
erty, and therefore its business is not trade or com¬ 
merce within the meaning of the Sherman Act. The plain¬ 
tiff contracts to paint and decorate and its contracts are 
governed by the law of the place in which;they are made 
or in which they are to be performed. Such contracts are 
not commodities and “are not interstate transactions 
though the parties may be domiciled in different states.” 
Paul v. Virginia, 8 Wall, 16S at page 183. ; 

The provisions of the constitution of the Brotherhood, 
hereinbefore set out, do not tend to create! a monopoly in 
the District of Columbia or elsewhere in the United States. 

I 

Under those provisions, the contractors of the District, as 
between themselves, compete in the District on even 
terms so far as wages and hours of labor are concerned. 
If, however, contractors of the District take contracts in 
any place paying a lower wage for more working hours, 
they are required to pay the wages and observe the hours of 
labor obtaining in the District and are at Some disadvant- 
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age in competing with local contractors who pay less wages 
for more working time. If the contractors of the District 
take contracts for painting in a place which pays higher 
wages than the District for a shorter work day or week, 
they are hound by the higher wage scale and shorter work¬ 
ing time there prevailing, and consequently compete with 
local contractors on even terms as to labor. On the other 
hand, contractors from localities having higher wages and 
shorter working time than the District are required to per¬ 
form District contracts on the terms applicable to the 
92 place from which they come, and, therefore, compete 
at a disadvantage with District contractors. The 
Brotherhood rules unquestionably make for high cost of 
construction, but just how they could vest the contractors 
of the District or of Xew York City or of any other place 
with a monopoly of the painting and decorating business, 
is not apparent. 

The Brotherhood “higher wage” and “shorter work” 
rules may tend to increase wages and diminish the hours 
of labor but as labor is strictly within its rights in ac¬ 
complishing that result, and as such rules are applicable to 
all painting contractors under like conditions and similar 
circumstances, it is evident that the Brotherhood's adop¬ 
tion of them was neither a common law conspiracy nor the 
combination or conspiracy prohibited by the Sherman Act. 

Even if the Court were of another mind as to this case, 
it would not be disposed to take issue with the conclusion 
reached by the United States District Court of Xew Jersey 
in Barker Painting Company v. Local 794, 12 Fed. (2d) 
94b. In that case the Barker Painting Company presented 
the identical questions here involved and the questions so 
presented were resolved against the Barker Painting Com¬ 
pany by Kunyon, District Judge, in a well considered, con¬ 
vincing opinion, from the reasoning of which I can sin* no 


escape. 

Moreover, in March, 1926, the terms of employment pre¬ 
scribed by the Brotherhood were tin* subject of review 
by the United Stales Circuit Court of Appeals for tlit 1 
Third Circuit, in the case of The Barker Painting Company 
v. Brotherhood of Painters and Decorators, and that Court 
held that the Brotherhood could not be restrained or 
93 enjoined from doing the things which are here made 
the subject of complaint. Even if this Court dif- 
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fereil with the conclusion there reached, it would not be dis¬ 
posed to set up its judgment against that 'of the Circuit 
Court of Appeals in the absence of a contrary ruling by 
a court of equal or superior appellate jurisdiction. 

The Court finds 1st (a) that the combination of the de¬ 
fendants to fix wages and working hours, the'fixing thereof, 
and the collective demand for such wages| and working 
hours, was lawful; (b) that the defendants neither used 
nor threatened to use any unlawful method or means to com¬ 
pel the plaintiff to yield to their demands for such wages 
and working hours; (r) that as the purpose of the defend¬ 
ants was lawful and as no unlawful means were employed to 
accomplish it, the defendants were not guilty of a common 
law conspiracy: 2nd (a) that under the Clayton Act, human 
labor is not a commodity and that it is therefore not a sub¬ 
ject of interstate trade or commerce; (b) that the wage and 
working time rules of the Brotherhood do not vest nor tend 
to vest any painting or decorating concern oriconcerns with 
the control of the painting or decorating business and that, 
therefore, such rules do not create or tend to create a 
monopoly of painting or decorating; (r) that the plaintiff 
contracts for painting and decorating in Xew York City 
and elsewhere and is not engaged in the interstate buying, 
selling, or exchanging of goods, wares, merchandise, or 
other commodities, or in the interstate transportation of 
persons or property, and consequently its business cannot 
be considered as interstate trade or commerce; 3rd, that 
as the labor of human beings and the contracting for paint¬ 
ing and decorating are not objects of interstate trade 
or commerce, the collective demand of the defendants 
that the wages and working time fixed bv the Brother- 
hood be recognized and accepted by the plaintiff as a con¬ 
dition for its employment of Brotherhood painters does not 
constitute the combination or conspiracy in restraint of 
trade or commerce contemplated by anti-trust laws. 

The relief prayed for must, therefore, be!denied and a 
decree to that effect should be prepared by counsel for the 
defendants and presented to the court after submission to 
counsel for the plaintiff. 

james f. Smith, 


Act in o Axsoci 


ate .Justice. 
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95 Decree. 

Filed December 11, 1926. 
******* 

This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is, this 9th day of De¬ 
cember, A. D., 1926, adjudged, ordered and decreed, as 
follows: 

1. That the bill of complaint be and it, hereby, is dis¬ 
missed on the merits and that the defendants recover of the 
plaintiff and The Aetna Casualty and Surety Company, 
its surety, their costs in this behalf sustained, and, also, 
their damages, if any, when ascertained by the Auditor of 
this Court, as hereinafter directed, and confirmed by the 
Court and that the defendants have execution as at law for 
the recoverv of such costs and damages. 

2. That this cause be and it, hereby, is referred to the 
Auditor of this Court to ascertain and report the costs of 
suit and the damages, if any, of the defendants or any of 
them, incurred and sustained by reason of the wrongfully 
and inequitably suing out of the injunction pendente lite. 

3. That in assessing the damages, if any, of the defend¬ 
ants or any of them, the Auditor shall not include in such 
damages anv allowance for counsel or attornev’s fees that 
the defendants may have been put to or incurred in obtain¬ 
ing this final decree. 

4. That for the purpose of carrying this decree into effect, 
this cause is hereby retained for the passing of such further 
orders and decrees as may be equitable and just upon the 

bringing in by the Auditor of his report concerning 

96 the matters of costs and damages, as hereinbefore 
directed. 

By the Court: 

JAMES F. SMITH, 

Acting Associate Justice. 

From the foregoing decree the plaintiff, in open Court, 
notes an appeal to the Court of Appeals and the same is 
allowed upon the filing by it of a bond with approved surety 
in the penal sum of One Hundred Dollars or by the making 
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of a cash deposit of Fifty Dollars, in lieu of'such bond, as 
security for the costs on such appeal. 

By the Court: 

JAMES F. SMITH, 

Acting Associate Justice. 

| 

From the paragraph numbered three, in the foregoing 
decree, the defendants, Local Union Xo. 368, of the Brother¬ 
hood of Painters, etc., and its officers and members, as 
named in the bill of complaint, in open Court, note an ap¬ 
peal to the Court of Appeals and the same is; allowed upon 
the filing by them of a bond with approved;surety in the 
penal sum of One Hundred Dollars or the making of a cash 
deposit of Fifty Dollars, in lieu of such bond, as security 
for the costs on such appeal. 

By the Court: 

JAMES F. SMITH, 

Acting Associate Justice. 

97 Memoranda. 


January 3, 1927.—Undertaking on appeal for $100 ap¬ 
proved and filed. Statement of Evidence filed. 

Designation of Record. 

Filed January 12, 1927, as of January 10, 1927. 


* 


* 


*• 


* 


* 


Plaintiff designates to constitute the record upon its ap¬ 
peal heretofore noted in the above entitled cause, the fol¬ 
lowing : 

1. The original bill and the Exhibit thereto. 

2. Affidavits of Posenthal, Konopka and Hood ni support 
of application for injunction pendente life. 

3. Subpoena to answer and return thereon;. 

4. The rule to show cause. 

f). The answer to the rule to show cause, with the Ex¬ 
hibits. 

6. Order restraining the defendants pendente life. 

7. Notation of the giving of injunction bond and under¬ 
taking. 
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S. The return of service of injunction pendente life. 

9. The answer to the bill. 

10. Motion of plaintiff for decree* pro confesso. 

11. Order denying' motion for decree pro eonfesso. 

12. The opinion of the Court filed October 10, 1920. 

Id. The decree dismissing the bill, together with 
98 notation of appeal thereon and of the giving of the 
appeal bond. 

14. The statement of evidence. 

15. The assignment of errors. 

16. This designation. 

AY. C. SULLIVAN. 
Attorney for Plaintiff. 


Service acknowledged this 4th day of January, A. 1). 
1927. 

SlIEEIIY & SIIEEHY. 

By FRANCIS P. SIIEEHY, 

Attorneys for Defendants. 


Allowance of Special A ppeal. 

Filed Januarv 12. 1927. 


On consideration of the petition for the allowance of a 
special appeal in the above entitled cause from the order 
of the Supreme Court of the District of Columbia entered 
therein on December 9, 1926, It is ordered by 1 lie Court 
that the said special appeal be, and the same is hereby 
allowed as prayed. 

Per Mr. Chief Justice MARTIN, 

January 7, 1927. 

A True Copy. 

Test: 

[seal.] HENRY AY. HODGES, 

Clerk of the Court of Appeals 
of the District of Columbia. 



BROTHERHOOD OF PAINTERS, DECORATORS, ETC. 


71 


99 


Assignment of Errors. 
Filed February 25, 1927. 










Now comes the plaintiff, and as its assignment of errors 
committed by the trial court upon ■which it relies for a re¬ 
versal of the order denying- the motion for a decree pro 
confesso and of the decree dismissing the bill, by its appeal 
heretofore noted in the above entitled cause; says that the 
trial court committed error in the following particulars 
and respects, namely: 

1. In denying- the motion for a decree; pro confesso 
against the defendant Brotherhood of Painters, Decorators 
and Paperhangers of America. 

2. In dismissing the bill. 

3. In refusing to grant a permanent injunction in ac- 

I 

cordance with the seventh prayer of the bill.; 

4. In not holding that the defendants were engaged in 
and conducting an unlawful combination and conspiracy 
in violation of the rights and propertv rights of the plain¬ 
tiff. 

5. In not holding that the efforts of the; defendants to 
enforce against the plaintiff the so-called ‘‘higher wage” 
rule are unlawful and constitute a violation of the rights 
and property rights of the plaintiff. 

6. In not holding that the efforts of the defendants to 
enforce against the plaintiff the so-called “shorter work” 
rule are unlawful and constitute a violation of the rights 
and property rights of the plaintiff. 

7. In not holding that the efforts of the defendants to 

enforce against the plaintiff the so-jcalled “aO'/i ” 
100 rule are unlawful and constitute a violation of the 
rights and property rights of the plaintiff. 

8. In not holding that the efforts of the defendants to 
enforce against the plaintiff the provisions of the consti¬ 
tution of the corporate defendant which are set out in the 
twelfth paragraph of the bill of complaint are unlawful 
and constitute a violation of the rights and property rights 
of the plaintiff. 

9. In not holding that the conduct of the defendants con¬ 
stitutes a violation of the Sherman Anti-Trust Law. 
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10. In not holding' dial the* coni’" 1 of the defendants con¬ 
stitutes a violation of the Clayton Anti-Trust Law. 

11. In not holding that the efforts of the defendants to 
enforce the said “higher wage,” “50%” and “shorter 
work" rules and to enforce the provisions of the constitu¬ 
tion of the corporate defendant as set out in the twelfth 
paragraph of the hill are unlawful as creating monopolies, 
and illegal, unjust, oppressive, discriminatory, inimical to 
public welfare, violative of public policy, and in unfair re¬ 
straint of trade, and constitute an unlawful combination 
and conspiracy directed particularly and especially 
against the plaintiff, causing it irreparable injury, loss and 
damage, and will utterly and completely destroy the busi¬ 
ness of plaintiff outside of the City of Xew York or at least 
reduce the same, all as set out in the twenty-third para¬ 
graph of the bill. 

12. In not holding that the enforcement against the plain¬ 
tiff of the rules and provisions mentioned in the preced¬ 
ing assignment would render it impossible for the plain¬ 
tiff to carry out its contract recited in the bill except 

101 at a great loss, though unhindered by the defendants 
it would realize a fair and reasonable profit there¬ 
upon. 

Id. In not holding that the conduct of the defendants as 
shown in tin* evidence constitutes a deprivation of the plain¬ 
tiff’s property without due process of law and a denial to it 
of the equal protection of the laws, and thereby constitutes 
violations of the guarantees of the Constitution of the 
United States in the particulars and respects stated. 

14. In not holding that the defendants cannot be re¬ 
garded as a combination or conspiracy in restraint of trade 
or commerce under the Sherman or Clayton Acts, or under 
both of said Acts together. 

15. In holding that it is essential to a finding that the 
defendants have violated the Interstate Commerce Laws, 
that they must have made such violation their main, direct 
or sole purpose. 

10. In holding (a) that the plaintiff was not restrained 
by the defendants from buying, selling or transporting of 
goods, wares and merchandise and (b) that plaintiff’s busi¬ 
ness was not of that kind. 

17. In holding that Section 0 of the Clayton Act justified 
the actions of the defendants. 
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38. In holding that Ike provisions of the constitution 
of the corporate defendant did not tend to create a mo¬ 
nopoly in the District of Columbia or elsewhere in the 
United States. 

19. In holding that since the rules of the corporate de¬ 
fendant are applicable to all painting contractors under 
like conditions and similar circumstances, it; is evident that 

the Brotherhood’s adoption of them was neither a 
302 common law conspiracy nor the combination or con¬ 
spiracy prohibited by the Sherman Act. 

20. In holding that the combination of the defendants to 
fix wages and working hours, the fixing thereof, and the col¬ 
lective demand for such wages and working hours under 
the circumstances of this case was lawful. 

21. Tn holding that the defendants ne! 
threatened to use anv unlawful method or 


s. 


ithcr used nor 
means to com- 


22. In holding that the defendants are not guiltv of com- 
mon law conspiracy. 

23. In. overruling plaintiff’s objection to the question 
propounded to plaintiff’s president, what scale of wages 
plaintiff had been paying since the defendants began their 
attempt to enforce against it the rules complained of. 

24. In overruling plaintiff's objection to the question 
propounded to plaintiff’s president, whether at the very 
time plaintiff was painting the Mayflower Hotel another 
concern was painting right along side of it and paying the 
Xew York scale of wages. 

25. In overruling plaintiff's objection to the question 
propounded to plaintiff’s president, whethejr it did not oc¬ 
cur to witness that a union painter reading the advertise¬ 
ment which plaintiff had inserted for painjters, would as¬ 
sume that all the rules of the organization! were going to 
be complied with on the job. 

2(5. In overruling plaintiff's objection to the question pro¬ 
pounded to the deputy marshal as to what | he intended to 
inform the court by the return of the summons. 

303 27. In overruling plaintiff’s objection to the ques¬ 

tions propounded to the witness lvssig (a) whether 
he had worked for non-resident contractors in the District 
of Columbia in the last two or three years,: and (b) if so, 
what were the wages they paid him. 
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28. in overruling plaintiff’s o 1 : ( i ction to the (piestiou 
propounded to witness Buie as to whether at the time suit 
was filed and prior thereto tile// were any non-resident 
painting contractors doing business in the District of Co¬ 
lumbia. 

2b. In overruling plaintiff's motion to strike out the tes¬ 
timony of witness Buie that he knew non-resident con¬ 
tractors complied with the rule because there was never a 
complaint of any kind and he had talked with the foreman 
on the job. 

20. In overruling plaintiff's objection to the question pro¬ 
pounded to witness Buie as to whether or not he interfered 
with in any way with certain named men in applying to 
the plaintiff. 

dl. In overruling plaintiff's objection to the (piestiou pro¬ 
pounded to the witness McXichols as to what were the 
wages he paid the men who did the priming work for the 
plaintiff in December 192d. 

d2. In overruling plaintiff's objection to the question 
propounded to the witness Click whether he himself did, or 
whether he saw any other person interfere with any mem¬ 
ber of the local union or any of the painters who were de¬ 
sirous of applying for work. 

AV. C. SCLL1 VAX, 

At torn cn for Plain tiff. 

104 Onlrr of Court of Appeals. 

Filed April 12, 1927. 

# # # -*• * 

On consideration of tin* motion to allow the special and 
.iron oral appeals in the above out it led cause to come up on 
the same record and to extend the time for filing the special 
appeal accordingly. It is ordered by the Court that said 
motion be and the same is hereby granted. 

Per. )Ik. C iiikk Justick MARTIX, 

January lo, 

A t rue copy. 

Test: 

IIKXKV \\\ 1101)0 KS, 

Clerk of the C ourt of Appeals 
of the District of Columbia. 
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Memorandum. 


April 13, 1927.—Statement of Evidence approved and 
signed. 

105 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , s.s: 

T, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 104. both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 42400 in Equity, wherein The Bar¬ 
ker Painting Company, a Corporation, is Plaintiff and 
Brotherhood of Painters, Decorators and Paperhangers of 
America, a body corporate, et al. are Defendants, as the 
same remains upon the tiles and of record in said Court. 

In testimonv whereof, 1 hereunto subscribe mv name and 
affix the seal of said Court, at tin' City of Washington, in 
said District, this 15th day of April, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

i Clerk , 

By ELIZABETH WILSON. 

Assistant Cirri;. 

l(Hi In the Supreme Court of the Distinct of Columbia. 

No. 424(H). Equity. 

i 

Bai;kki; Painting Company, a Corporation, Plaintiff, 

vs. 

Bkothkkijooi) of Paintkks, Dkcokatoks and! Papkimiangkks 

of Amfkica et al., Defendants; 

i 

Statement of Evidence. 

Be it remembered that the above entitled cause duly came 
on for hearing before the Honorable James F. Smith, Act- 
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ing Associate Justice of the Supr ne Court of the District 
of Columbia, on the 14th clay of June, A. D. 19126, William 
C. Sullivan, Esquire, appearing for the plaintiff and Vin¬ 
cent A. Sheehy, Esquire, appearing for the defendants. 

Thereupon, the following occurred: 

Mr. Sheehv. This is a hill brought bv the Barker Paint- 
ing Company, a Xew York corporation, against the Brother¬ 
hood of Painters. Decorators and Paperhangers of Amer¬ 
ica. which is an Indiana corporation. Local Union Xo. J68, 
which is a union here', and the officers of the local union, on 
behalf of all of the membership, who are alleged to be too 
numerous to be made parties defendant. 

1 do not appear for the Brotherhood of Painters, Deco¬ 
rators and Paperhangers of America, a corporation. 1 
represent the local union and its officers and members. 
There has been no service of process upon the defendant 
corporation. The attempt was made to serve the writ upon 
the president of the local union and a formal motion for 
a pro confesso was filed in the case and presented to Mr. 
Justice Stafford who declined to grant a decree pro con¬ 
fesso against the Brotherhood of Painters, Deco- 

107 rators and Paperhangers of America, a corporation. 

The most of this Dill is taken up with the opera¬ 
tions of the corporation named Brotherhood of Painters, 
Decorators and Paperhangers of America; that it is an 
organization throughout the country, and so on; that the 
purpose of this suit is to enjoin the carrying into effect 
of two provisions of the constitution of the Brotherhood 
of Painters, Decorators and Paperhangers of America, and 
not any law of the local union, and the Brotherhood of 
Painters, Decorators and Paperhangers of America has 
not been brought before the court by any service of proc¬ 
ess upon it. 

I do not see how we could proceed to final decree, or to 
a final hearing, with the principal defendant missing. 

The Court: What have you to say about that, Mr. Sul¬ 
livan i? 

Mr. Sullivan: If your Honor pleases, with respect to the 
concluding part of 1 lie suggestion as to the principal 

108 defendant being missing, our reply, in the first place, 
is that even if we had never included the corpora- 
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tion as a party defendant under this bill we would be en¬ 
titled to maintain the issue on the recitals of the bill and 
on the facts. In the second place we submit that a large 
part of our evidence will go to show that Mr. Justice Staf¬ 
ford in disposing of the matter in a preliminary way, when 
it came on on a motion, was incorrect in refusing to grant 
pro eonfesso, and that we are entitled to it at this time. 
Of course that will mean, if your Honor agrees with us 
on the hearing, that the final decree can not be entered until 
I believe 30 days after the decree pro eonfesso has been 
granted. 

Here is the return on the Brotherhood of Painters, Deco¬ 
rators and Paperhangers of America, a body corporate, 
personally served on C. W. Baines, President. That is, 
of course, president of the local union. But if they wish 
to contest even the fact that he is president of the cor¬ 
poration it is for them to contest it by proper proceed¬ 
ings. This record shows service on the president of that 
corporation, and they have never questioned it. 

Our contention is this, that the Brotherhood of Painters, 

Decorators and Paperhangers of America is a corporation; 

that it organizes local unions for which it specifies to the 

dotting of an i and the crossing of a t what those local 

unions can do, and how they shall conduct everything, even 

down to the order of their business; that tin 1 local unions 

are not affiliated bodies but part and parcel of the parent 

bodv organized bv its, its children, and in its constitution 

and bv-laws the members of these unions throughout the 
• * 

country are designated as members of the corporation de¬ 
fendant, the Brotherhood of Painters. Decorators and 
Paperhangers of America. 

The Court: Well, even admitting that that is so, that 
every local union and every person in it is a member of the 
corporation in the sense that he has an interest in 
109 the corporation, yet after all is said and done, a cor¬ 
poration only can act through servants and officers. 

Mr. Sullivan: Through officers or agents. 

The Court: I do not suppose that this corporation, ad¬ 
mitted by both sides to be a corporation, and with service 
made upon a private individual that that service would be 
of any use, as it was not served upon the responsible offi- 
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cors of the corporation, unless there he something in the 
District of Columbia code that meets the situation. Unless 
that gives certain jurisdiction, as to permitting service on 
a corporation in a certain way. that service would he wholly 
without authority and ineffective. I do not know whether 
that would meet the situation or not. 

Mr. Sullivan: Yes, sir: and 1 will read it to you in a 
moment. Our contention in respect to that phase is this: 
This service was made upon Mr. Gaines, the president of 
the local union, and the local union is organized under and 
by virtue of the charter of the corporate defendant. The 
corporate defendant therefore is doing business in the Dis¬ 
trict of Columbia through that local union, and Mr. Gaines 
is its principal agent and representative in the District of 
Columbia, and therefore the proper party upon whom serv¬ 
ice should be had in the absence of statute, hut our statute 
is as follows: 

“‘In actions against foreign corporations doing business 
in the District all process may he served on the agent of 
such corporation or person conducting its business, or, in 
case he is absent and cannot be found, by leaving a copy at 
the principal place of business in the District, or, if there 
be no such place of business, by leaving the same at the 
place of business or residence of such agent in said Dis¬ 
trict, and such service shall be effectual to bring the cor¬ 
poration before the court. 

‘‘When a foreign corporation shall transact busi- 
110 ness in tin* District without having any place of busi¬ 
ness or resident agent therein, service upon any 
officer or agent or employee of such corporation in the 
District shall be effectual as to suits growing out of con¬ 
tracts entered into or to be performed in whole or in part 
in the District of ('olumbia or growing out of any tort 
heretofore or hereafter committed in the said District.” 


And this suit grew out of a tort or conspiracy committed 
in the District. 

The Court: Of course 1 am only a stranger with- the 
gates. 1 have not set myself up as superior to the judg¬ 
ment of my associates, in fact they are better judges than 
1 am on those matters. They made that rule, and unless 
there is something new 1 never do reverse my associates 
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where they have taken a position in any case. I do not 
set up my judgment to review their judgment, because I 
am not sitting here as an appellate judge. I do not know, 
ami it may be that it does seem that section is pretty strong, 
but whether it meets the situation or not 1 am not saying 
yet. 

The Court: Let me see that return. It may be that that 
return is wlioly ineffective. 

Mr. Slieehv: It does not show who or what lie is the 
•• 

president of, but the bill does show what he is the presi¬ 
dent of. 

Mr. Sullivan: It still gives us jurisdiction over those de¬ 
fendants who have appeared. 

Mr. Slieehv: I do not question the jurisdiction over those 
who have appeared. But I do question jurisdiction of the 
court over the Brotherhood of Painters, Decorators and 
Paperhangers of America, a corporation, because the very 
purpose of this bill, and the main purpose which the bill 
seeks, is to obtain an injunction from this court which may 
be usable anywhere that this corporate defendant may 
have a branch or a local union even though they are 
111 not before the court. 

The Court: This return does not seem to be made 
upon the person it is claimed process should be served upon. 
Of course vou can not get anvwhere without that. There 
should be an adequate return. Of course this is the basis 
for your—did you have publication? 

Mr. Sullivan: No, sir. 

Mr. Sheehy: They have not done a thing in that regard, 
your Honor. 

Mr. Sullivan: We did not take steps for publication be¬ 
cause we have personal service. 

The Court: I will reserve my ruling on that. There is 
no use of my attempting to dispose of it now. As indi¬ 
cated to you a while ago I am not going to reverse Mr. 
Justice Stafford on any corporation law; I am not as reck¬ 
less as that. 


Thereupon, to maintain the issue upon its part 
112 joined, the plaintiff offered evidence as follows: 


By Andrew M. Hood, that he is a lawyer, 


plaintiff’s attorney for about 


five years, 


associated with 
and on March 


so 
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28th, 1924, went to the site of the "Walker Hotel on the in¬ 
structions of plaintiff’s attorney together with Stanley 
Konopka, also a member of the bar, associated at that time 
with the plaintiff’s attorney, at about seven o’clock in the 
morning: that when they arrived they met Mr. Barker, of 
the plaintiff, and went inside one of the temporary houses 
used by the construction company; that while there a 
painter came in, one who said he was a painter, whose name 
the witness lias forgotten, he asked for employment, Mr. 
Barker asked his name and address and put it on a piece 
of paper in witness’ presence', which paper was produced 
and identified by the witness, and after referring to the 
paper witness said the man’s name and address were W. (’. 
Hurley, 1GGH Avon Place, City; that Barker asked him to 
show his union card, and he did so; that Barker asked if 
he was ready to go to work and he replied that he was not 
that morning but would be on Monday, this was on Friday, 
he said he had a small job that he would finish the follow¬ 
ing day; that “we” stepped out to the front of the build¬ 
ing at th<* top of the steps, and another man came up and 
likewise applied for work, said he was a painter, Walter 
Essig, 489 K Street, City, Barker took his name and put 
it on the paper; that “we” stood there for a while, M. J. 
Click came up and said he was secretary of the local union, 
whether he applied for work or not the witness did not re¬ 
member but Barker took his name and address and put it 
on the paper; that there is still another name on the paper 
but witness does not remember whether it was put on in 
his presence or not, “we were standing out there and a 
number of men came up and were standing around”; that 
very shortly thereafter, about 7:30, Rosenthal, president 
of the plaintiff, came up and also Buie, business agent of 
the local union, who handed his card to Rosenthal; that 
thereupon Rosenthal, Barker, Buie, Click, Kanopka 
113 and witness all went into another room in the tem¬ 
porary building, and Rosenthal said to Buie that 
they were ready to commence work painting the Hotel and 
wanted to get men to do the work, Buie said all right, he 
could get the men, but plaintiff being from Xew York 
would have to pay the Xew York rates of $10.7)0 per day, the 
Washington rate being $9.00 per day, New York being on a 
five dav week and Washington on a five and one-half day 
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week; that Rosenthal said he did not think it was quite 
fair that he should have to pay a higher wage than Wash¬ 
ington contractors and Buie said that that was in the con¬ 
stitution of the Brotherhood and thev must abide bv it; 
Click had a copy of the constitution which he handed to 
Rosenthal: that Rosenthal then said he might as well take 
his men from Xew York and bring them down here if he 
had to pay New York wages and Buie replied that the 
constitution or by-laws required that fifty-percent of the 
men employed here should be local men and that Rosenthal 
could not bring more than fifty percent of his men from 
New York that Rosenthal said he considered the rule un¬ 
fair and an illegal interference with the Constitution of 
the United States, and Buie replied that their constitution 
contained this rule, it was drawn bv the best! lawvers in the 

countrv and thev would stand bv it: that Rosenthal then 
• • • 

said thev did not want to have anv trouble with the union, 
that they had always been very friendly with the unions 
andlieproposed that they make a test case and offered to put 
up a surety bond or cash to cover or make good any losses 
the painters might sustain by accepting the Washington 
wage; that Buie said he would not consent to the men go¬ 
ing to work under those conditions, that their constitution 
contained that provision and they would stand by it and 
that they would not enter into any case voluntarily to test 
its legality; that when Rosenthal asked Buie if he would 
allow the men to go to work under the Washington wage 
providing the Barker Painting Company put up this 

114 bond to pay the painters the difference if the court 
decided adversely to the Barker Painting Company, 

Buie said that he would not allow the men to go to work 
under those conditions; that the rule of their constitution 
was binding on them and that they would stand by it; that 
there — a number of men standing around! that morning 
with overalls and apparently prepared! to go to work. 

115 On cross-examination Hood further testified that he 
is now a member of the bar but in March, 1924, was a 

law student and was not a painter that he was not present 
at the Walker Hotel on March 28th for the purpose of 
getting a job as a painter, he went there to listen and see 
what was done, that was what lie was told to do, he knew 
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as a general idea llial this suit was in contemplation, had 
not been taken into confidence a* to the plans, hut had a 
general idea of it, cannot say he knew as a matter of fact 
that tin* suit was about to be brought because never dis¬ 
cussed with the plaintiff the question of bringing the suit, 
will say that he knew suit was contemplated; that the real 
reason for the presence of witness and Konopka that morn¬ 
ing’ was to see what they could see and hear what they could 
hear; that ho saw a copy of the advertisement but does not 
know whether this was before or after going there: that he 
does not remember now that the advertisement called for 
men to go to work Friday morning: it has been two years 
since that time; that he remembers some of tin* other 
things by referring to an affidavit he made to file with the 
bill: that he has done some work on tin* case with plaintiff’s 
attorney but all his testimony is based on his independent 
recollection refreshed by referring to the affidavit which 
lie made and which was tilled with the bill; that when 
Hurley and Fssig came in and applied for employment 
neither (dick nor Buie were present, nor was anyone but 
Barker, Konopka and witness. In* does not know whether 
Click or Buie were in the offing at tin* time or not; and 
when asked whether Barker employed Hurley tlint morn¬ 
ing, he replied that In* could not say what was done, that 
as he stated on direct examination Barker asked to see his 
union card, took his name 1 and address, and inquired if he 
was ready to go to work, and replied that Ik* was not, but 
could finish a small job on Saturday and would be* there 
on Monday morning: that he did not see anyone interfere 
with Hurley coming in to gel a job; that after this Barker 
and witness were standing at the top of the steps 

116 which came up to tin* second floor from outside, is not 
certain when 1 Konopka was standing, Hssig came up 

the steps, does not remember bis exact words but said he 
was a painter and ready—being interrupted by the cross¬ 
examiner with tin* further question, k ‘I)id he have 

117 overalls to which tin* witness replied that he did 
not remember; nor did he remember whether he was 

asked it* he had a union card: he was asked if he wanted 
work and said yes, was asked his name and if In* was a 
painter, said yes. and his name was put down; that he did 
not hear Barker tell Kssig when to come to work that 
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morning or any other morning; that lie met Click also in 
front of the door at the top of the steps, lie gave his name 
and address and said lie was secretary of the local union, 
introducing himself to Barker; that lie did not hear auv- 
thing said between Barker and Click about work; that he 
thinks Buie arrived Indore Rosenthal: that Rosenthal ar¬ 
rived about T..'!0 about half an hour after we had gotten 
there; that in the conference between Rosenthal, Buie and 
Click no threats were used as to what the union would do 
if the plaintiff did not live up to the requirements; that 
while tliev were not there he saw a number of men standing 
around: that lie did not see Barker or anybody solicit 
these men as employees; it was on RoscntluU's or Barker's 
invitation that Buie and Click went into one of the tem¬ 
porary offices there; that they went in and sat down and 
discussed the relative merits of the proposition; that 
Rosenthal said it was not fair; that Buie said he could not 
change the law. that they would have to live up to it or 

words to that effect: that he did not see Buie or anv other 

| • 

person interfere with any person around the building at 
any time who appeared to lie a painter seeking employ¬ 
ment; that Buie's proposition was that there was the law 
of the Brotherhood and it would have to be observed. 
On redirect examination the witness further stated that on 
that occasion Buie said lie would not permit the men to 
go to work unless the Xew , 1 ork wage scale was followed. 

i 

And thereupon the following occurred: 


118 


Mr. Sullivan: In response to a question by Mr. 
Slieehy you said you had been working on this case 
with me. What work have you done on this case? 


Mr. Slieehy; I object to the question as immaterial. 

The Court: Hi 1 just simply said on cross-examination 
that lie was connected with you and 1 do not suppose that 
is denied. 

Mr. Sullivan; Xu, but he did not need to go into it on 
cross-examination. It was brought out on direct examina¬ 
tion, and his only purpose necessarily in going into the fact 
that Mr. Hood had worked on this particular case, naturally 
calls for me to show the character of the work. 

The Court: I do not think it affects his credibilitv in anv 

• % 

shape, manner of form. It simply shows that he had an 
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interest in it, and in a given case it goes to the weight to 
be given to it. I permitted Mr. Sheehy to go very 
119 much further on cross examination, and of course 
he has that right more than counsel for the plaintiff 
on direct. 


By Stanley Konopka, that he is an attorney and was in 
March, 1924, and at that time was connected with plaintiff’s 
attorney, but is not now, the connection having been severed 
in November, 1924, by witness leaving for his own pur¬ 
pose; that on the morning of March 28th, 1924, witness and 
Hood went together to the Walker Hotel at the instance of 
plaintiff’s attorney, instructions to go there and see whether 
or not any painters applied for work to the representatives 
of the plaintiff; that lie met Barker who inquired if witness 
was a painter and wanted to go to work, witness not having 
met him before, told him no, that he had come from office 
of plaintiff’s attorney and was there to see if any painters 
applied for work; that three men applied, remembers one 
especially who said lie was not ready to go to work at that 
time because he had another little .job which he would finish 
the next day, Saturday, and would report Monday; that 
Barker took down the names of these people in witness’ 
presence and he identified the paper on which the names 
were taken, but does not remember the order in which they 
were put down and cannot tell which one of them it was; 
that after a while Kosenthal appeared; that there was a 
large number of men on the premises; that he first saw 
Click and Buie by the little temporary shed in front of the 
building, witness went in the shed; that Rosenthal asked 
Buie if he was going to let the men go to work or not and 
Buie asked what wages were to be paid to which Rosenthal 
replied “the wages which are in effect here,” and Buie said 
he would not let the men go to work under those condi¬ 
tions, the plaintiff would have to pay the wage scale in 
effect in New York, and work the hours painters worked in 
New l r ork, that this was in accordance with the union’s 
constitution; that Rosenthal said he believed the constitu¬ 
tion was unconstitutional and inasmuch as thev could 
120 not get together he would like to make a test case, 
Buie refused to do that and said he would have to 
live up to the constitution, he was governed by it, the or- 
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ganization had drawn it up and lie would stand by it, and 
that a copy of the constitution of the Brotherhood was 
handed to Rosenthal by Buie. On cross-examination wit¬ 
ness said that when he went there that morning he knew that 
the filing of a bill in equity was contemplated and also that 
an advertisement had been inserted in the newspaper for 
the purpose of getting men to apply for work there, and 
that his purpose in going there was to see what he could see 
and hear what he could hear for the purpose of testifying 
to it in a suit subsequently to be brought; that a large num¬ 
ber of men were outside around the front, he did not know 
whether they were painters or not, just judged that they 
were; that he just saw a number of men arotmd a new build¬ 
ing ready to go to work; that this was around seven o’clock 
in the morning; that he did not see Buie talk to anvbodv 
and his only conversation that witness heard was with 
Rosenthal and Barker. 

Thereupon, the following occurred: 

The Court: What is the use of wasting a lot of time testi¬ 
fying to these matters about which there is no dispute? He 
has stated specifically that on that morning two men ap¬ 
plied for work; that one of them said he could not go to work 
that morning; that he had another job; that another man’s 
name was taken down, supposed to be a painter; that there 
was an interview between Mr. Rosenthal and Mr. Buie, in 
which Mr. Rosenthal said, “How about it? Are you going 
to let these men go to work?” Air. Rosenthal made that 
inquiry of Mr. Buie. Mr. Buie said, “What wages are 
you going to pay?” Mr. Rosenthal said, “I will pay the 
wages paid in the District.” Mr. Buie said, “I cannot do 
that. You must pay the New York wage scale and respect 
the New York hours;” to which Mr. Rosenthal responded, 
“That is unconstitutional;” to which Mr. Buie re- 
121 plied “That is our constitution.” Why waste time 
on these matters about which there is no dispute? 

Mr. Sullivan: Mv reason for offering this testimonv is 
that the defendants in their answer denied the truth of that 
statement. 

Mr. Slieehy: 1 do not think that is true. We did not deny 
that. 
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Mr. Sullivan: You denv that Mr. Buie refused to let the 

* 

men go to work. 

Mr. Sheehv: There are two wavs of looking at this. 

The Court: All 1 want is tlie facts. The deductions that 
should ho drawn from those facts represent another ques¬ 
tion. Mr. Rosenthal said, 4 ‘I am going to pay the District 
wage scale.” Mr. Buie said to him, ‘‘You must pay the 
New York wage scale and respect the Xew York hours.” 
Mr. Rosenthal said ‘‘That is unconstitutional.” Mr. Buie 
said. “That is our constitution. We insist on its being ob¬ 
served.” What ‘Conclusion you are going to draw from that 
testimony is another thing. That is the way it happened. 

Mr. Sheehv: 1 think that is the way it happened. 

By Arthur J. Rosenthal, that he is president of the plain¬ 
tiff and lias been since its organization in 1!)11, it is a New 
York corporation, the rules complained of were first at¬ 
tempted to he enforced against the plaintiff in 1921; that 
the plaintiff is a contractor for painting and decorating in 
the different branches: that prior to the filing of the bill in 
this cause the plaintiff had worked all over the United 
States and in Canada, Toronto and Quebec, Canada, De¬ 
troit, Michigan, Montgomery, Alabama, Chicago, Illinois, 
-Marshfield, Wisconsin, Milwaukee, Wisconsin, Des Moines, 
Iowa, Houston, Texas, throughout New York State, New 
Jersey and Pennsylvania, Wilmington, Delaware, Rich¬ 
mond, Virginia, ( Vdumbia, Sout h ('arolina, and pretty 
122 much everywhere this side of tin* Mississippi River, 
Baltimore, Maryland, Annapolis, Maryland, Phila¬ 
delphia, Pennsylvania, Duluth, Minnesota, Buffalo, Syra¬ 
cuse, Utica and Rochester, New York, Quantico, Virginia, 
Pittsburg, Pennsylvania, Boston, Massachusetts, Provi¬ 
dence, Rhode Island, Norfolk. Virginia, Camden and Tren¬ 
ton, New Jersey, Muskegon, Michigan, New Haven and 
Hartford, Connecticut: that at the time of the filing of 
the suit the plaintiff had contracts at Buffalo, Syracuse, 
Poughkeepsie, Hong Island City, Jamaica, all in the State 
of New York, Philadelphia and Harrisburg, Pennsylvania, 
Newark and Knglewood, Xew Jersey, Xew Haven, Connecti¬ 
cut, and several .jobs in Westchester County, New York; 
and thereupon the following occurred: 
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The Court: Have you done business in nearly all of these 

* * 

places since the suit was brought ? 

"Witness: Yes, sir; and we are still doing business now 
in a great many of them. 

That since the tiling of the bill plaintiff has also done 
painting work in Chester and Hazeltoip Pennsylvania, 
Kearney, Newark, Summit, Passaic and Atlantic City, New 
Jersey, Palm Beach, Florida, Brooklyn, Troy, Glens Falls 
and Bronxville, New York, and throughout Westchester 
County in that state, New Haven, Hartford and Waterbury, 
Connecticut; 

And thereupon, the following occurred: 

The Court: And doing the same volume of business? 
Witness: Yes, sir. 

Mr. Sullivan: We are coming to that in a moment, your 
Honor. In fact it is a larger volume of lousiness than it 
was before. i 

That at the present time the plaintiff has contracts in 
New York City, and Troy, New York, Atlantic City, New 
Jersey, Palm Beach. Florida, New Ilaven, Connecticut, and 
several in Westchester County, New York;; that prior to 
the bringing of suit the volume of plaintiff's business had 
been in the neighborhood of $700,000; or $800,000; it 

123 was $77)0,000 in 1924, the year in which the suit was 
brought, in 10:27) it was from $800,b00 to $900,000 

and on the basis of what had been done in; 1920 up to the 
time of the hearing the estimated volume of business for 
the present year will exceed $1,000,000.00; that at the time 
of filing suit the percentage of business outside of New 
York City was 70% as compared with ‘>0'y in that City, 
and that at the present time it is reduced to about 50-50, 
and the reason for the reduction in the outside busi- 

124 ness is the rule of which complaint is made in the 
bill compelling the contractor going from one state 

into another to pay the higher rate of the two, which ren¬ 
ders plaintiff unable to compete and il has seen their busi¬ 
ness gradually disappearing, the rate in New York of $12.00 
per day at the time of the hearing being about the highest 
in the Fnited States, Philadelphia is $8.00land Buffalo is 
$9.00, that then* are only three or four cities in which the 
rate is $12.00 like Chicago and Pittsburgh, and plaintiff 
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is handicapped any time it goes to a state or city with a 
lower rate, the rule is interfering with it so that it is only 
a matter of time when it will have to coniine itself to New 
York city or to cities with an equal wage, and in reply to 
the question suggested hy the (’ourt as to why it did not 
organize subsidiaries, Rosenthal replied ‘‘This union has 
treated that as a subterfuge in the case we had in New Jer¬ 
sey": that the plaintiff has in places submitted to the rule 
because compelled to do so by the power of the union in 
those places as it would not furnish men unless the higher 
condition was conceded: that at the time of tiling suit the 
executive staff of the plaintiff was between sixteen and 
twenty and is the same today, then had and now has four 
estimators travelling through the United States and Can¬ 
ada, their duties being either to originate business by call¬ 
ing on contractors who have building work or to follow 
the leads sent to them from the New York office and to es¬ 
timate on work, put in bids and close contracts; that the 
plaintiff in performing its contracts sends foremen or 
leaders from New York and procures the painters locally 
generally but it is frequently necessary to send some 
painters from New York, and in the case of the Walker 
Hotel a foreman was sent from New York with the inten¬ 
tion of procuring painters locally, and they were finally so 
procured, it was a little difficult to get them at first and 
therefore necessary to send some men from New 
l'2o York, but later as the men came around and took 
jobs those from New York were returned there; that 
the machinery for doing the work, consisting of tools and 
implements, are generally located in the plaintiff’s shops 
in New York and shipped to the various jobs, but it may be 
that at the time of starting a job in one locality another 
job is winding up nearby, in which case they are shipped 
from one job to another; that generally speaking the ma¬ 
chinery, tools and implements consist of ladders, scaffold¬ 
ing, planks, ropes, brushes, paint pails and things like that, 
and in the case of the Walker Hotel the tools generally were 
sent from New York, some were shipped from Philadel¬ 
phia where work was winding up, having originally come 
from New York for the work in Philadelphia; that the 
paints are generally shipped from Buffalo or Philadelphia 
according to the kind used, or else purchased locally such 
as linseed oil, sandpaper and things like that. 
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That thereupon the following occurred: 


Q. Tell us in what quantity in value of paint was brought 
into the District of Columbia for this job. A- About $4,000 
was- 

Q. (Interposing.) Bought or brought in the District of 
Columbia, which is that ? A. Did you sav bought or 
brought? 

Q. I said first brought into the District of Columbia. 
A. Oh. About $14,000. j 

Thereupon, witness further testified that some sixty or 
eighty ladders of different lengths, scaffolding, planks, out¬ 
side scaffolding, hanging scaffolds and dozens of paint 
pails, probably a gross in all. and all the different imple¬ 
ments and tools that went to the job were worth about 
$2,500.00 sent from New York, the scaffolding being worth 
about $800 and $900; that none of the plaintiff's business 
consists of automatically renewing contracts, but all of it 

was individual orders or contracts initiated bv esti- 

. • 

126 mators, by correspondence from the; home office or 
by solicitation of contracts from architects and 
builders; that wages are estimated generally as TON of the 
whole contract, running from 60% to 70C' ahd is by far the 
larger element going into the making of a contract, wages 
have everything to do with it, the price of a contract is 
absolutelv fixed bv them and there is verv little fluctuation 

w •' t 

in prices of materials these days; that in competitive 
12T bidding the wage paid is the all important factor 
and was considered an important factor in comput¬ 
ing the bid on the Walker Hotel job, competed with several 
Washington concerns for the job, witness himself did all 
the pricing on the work. And thereupon, the following 
occurred: 


Bv Mr. Sheeliv: What do vou mean bv ‘‘Pricing”? A. 
My estimators took off the quantities, and they make up a 
summary sheet on every job, and that summary sheet is" 
brought to me, and I do the pricing. 1 set the units accord¬ 
ing to the wage at the point where the job is located. 

And witness further testified that on this: job lie figured 
on the Washington scale, and on the Washington five and 
one-half day week, the latter making a difference only in 
the time for completion; that the plaintiff did the work on 
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this hotel under contract, which contract the witness identi¬ 
fied. and the contract was offered in evidence, which con¬ 
tract provided so far as material to the present litigation 
as follows: That the plaintiff shall and will provide all the 
materials and perform all the work necessary to complete 
all painting work of every kind throughout the interior 
and exterior of the building, not including the priming of 
exterior window frames or exterior sash; that the material 
is to lie delivered to the building and work prosecuted so 
that tin* completion of tlie painting work keeps up with the 
work of the other branches of the building, the painting 
work to proceed with such speed and at such times and 
places as shall be approved by the contractor and architect, 
the plaintiff being designated as sub-contractor; that time 
of completion is of the essence of the contract; that the 
sum to be paid by the contractor to the sub-contractor shall 
be $70,000; that the sub-contractor shall employ only satis¬ 
factory labor in an amount and character required to in¬ 
stall the work, and shall avoid where possible disagree¬ 
ments or strikes among the workmen or other sub-con¬ 
tractors. 

198 The witness Rosenthal thereupon further testi¬ 
fied that, at the time of filing suit, the plaintiff had 

constantly in its employ in Xew York City between 100 and 
TOO men: that at the time of testifving it was verv busv 
and probably had 000 to 600 men; that during the 

199 year 1996 it lias constantly in its employ 100 or more, 
probably 900 men all the year around; that at the 

time of bringing suit it had in its employ throughout the 
countrv between 400 and 000 men and at the time of testifv- 


ing the number was nearly 600; that it is of importance in 
the making of plaintiff's contracts to do so well in advance 
of the time of performance, because it is necessary to lay the 
work out beforehand and arrange to have the tools and 
materials at the different jobs when required, to arrange 
for foremen to run the jobs and sometimes in case of larger 
jobs to arrange for financing; that lie is familiar generally 
speaking with the rules, regulations, by-laws and constitu¬ 
tions in other labor organizations than the Brotherhood, 
and as to pretty nearly all of them in New York; that the 
plaintiff is a member of the Association of Master Painters 
and Decorators of the City of New York, and was at the 
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time of bringing suit, when witness was the president of 
that Association; that before bringing suit the plaintiff re¬ 
ceived notice to proceed with the work under its contract 
on the Walker Hotel; that witness inserted in the Evening 
Star the advertisement which is set out in the bill; that the 
plaintiff has done other work in the District of Columbia 
than on the Walker Hotel contract and did such work on 
the Post Office opposite the Union Station about 1913 or 
1914, at which time the New York wage rate was higher 
than that of Washington, but no objection was made by the 
local union or the Brotherhood; that when witness reached 
the Walker Hotel premises on the morning of March ‘2<Sth, 
1924, there were men all around the building carrying their 
little bags or boxes that painters always I carry and in 
which the witness assumed they had their; overalls, and 
Buie and Click were on the premises when witness arrived; 
he had met them before; that witness invited them into 
one of the offices in the building to talk the matter over, told 
Buie we did not want to have any trouble with the 
130 painters union, that plaintiff's shop was a closed 
shop, working all over the country and working en¬ 
tirely union men, Barker having informed witness in the 
presence of Buie and Click that Buie had said lie would not 
permit the men to go to work unless the New York wage 
was paid; that witness said to Buie that the law was un¬ 
fair, unreasonable and unconstitutional, Buie replying that 
he did not care anything about unconstitutionality holding 
up the constitution of the Brotherhood and saying: “This is 
the constitution we have to work under";; that witness 
asked Buie to have a test case made and let the Court de¬ 
cide whether the law is constitutional or not, offering to 
put up a surety bond or cash to insure payment of the 
painters’ wages if the decision should be against the plain¬ 
tiff; that Buie said he had no right to agree to sidetrack 
the Brotherhood's constitution, they would have to work 
to it, and he could not agree to anything of the kind: that 
Click then handed witness a copy of the constitution and 
pointed to Article 132, witness told him he was well aware 
of that section but that the plaintiff had a case up in an 
injunction suit in Connecticut and suggested that they 
hold up the matter in 'Washington and permit the men to 
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go to work until a decision was obtained in the Connecticut 
case, which they also refused to do saying they knew noth¬ 
ing about that case. 


And thereupon the following occurred: 


Q. Can you tell me to what extent the labor unions of 
the country in general, national and international organiza¬ 
tions, are affiliated with the American Federation of Labor? 
Mr. Sheehy: I object to that question. 

The Court: Your answer first, yes or no. 

The Witness: Yes. 

The Court: Mr. Sheehy. do you still object? 

Thu Witness: The national unions and international 


unions- 

Mr. Sheehy (interposing): It has not been shown 
131 that this witness has any source of information. 

If he is only going to tell what the general public 
knows I suggest that the Court is just as able to determine 
that question as he is. 

The Court: 1 can take judicial notice of the American 
Federation of Labor. 

Mr. Sheehy: Yes, the Court is supposed to know of the 

evervdav affairs of life. 

« • 

The Court: But as to any intimate relations that are not 
matters of public history I would not take cognizance of. 

Mr. Sheehy: 1 do not know whether Mr. Sullivan’s ques¬ 
tion goes to that part or not. 

The Court: All he asks is are they affiliated or not. 

Mr. Sheehy: Notably the railroads, what about them? 

Mr. Sullivan: 'l'lic* whole point is to show the interlock¬ 
ing features of this organization, the character and ex¬ 
tent of their organization, and the character and scope 
and influence of this body. 

The Court: What may be the policy of the labor unions 
to assist one another in times of difficulty is one thine;. It* 
they sat down and agreed as a matter of policy that they 
are going to do this, that and the other in case of a general 
strike, like that in England, whether they all agreed that 
in event of certain things, which did not happen they would 
ail strike, that is another thing. I do not suppose that you 
are attempting to prove here that there was an organized 
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effort on the part of the American Federation of Labor 
to prevent the plaintiff from doing business. 

Mr. Sullivan: Xo, sir. We are not claiming any actual 
participation of the American Federation of Labor itself 
here. But we are claiming a combination, and we can 
only get this step by step. If we do not succeed in estab¬ 
lishing it- 

o 

The Court (interposing): If you will offer to prove that 
there was a combination in the American Federa- 
132 tion of Labor designed directly to affect this plain¬ 
tiff’s interest I might admit it. 

Mr. Sheehy: And I would not object to it. 

The Court: But I do not understand von go that far. 

Air. Sullivan: Xo, sir. We claim that the; Brotherhood 
of Painters, Decorators and Paperhangers of America is 
a corporation with a membership of over '100,000 mem¬ 
bers, incorporated in the State of Indiana; that it is affili¬ 
ated with the American Federation of Labor, and that over 
90 per cent of all labor organizations in this country are 


likewise affiliated with the American Federation of Labor; 
that by their interlocking rules, as we will show piece by 
piece as we get those rules in, they all stand for certain 
things. One of those things is to prevent non-union men 
from working on any job upon which union men can work. 
These defendants swear that is not so. 

Mr. Sheehv: We do not swear to anvthing of the kind. 

Air. Sullivan: You have it in the answer.; And it is a 
part of our proof to overcome that part of their answer. 
We aver certain facts and they deny them, aiid we are now 
proving them. 

The Court: I do not think you can go that far. If there 
is a combination of the American Federation of Labor with 
the Brotherhood of Painters, entered into, bv which thev 
would exclude a nonunion man from working and prevent 
him from working, you might have a case for! the nonunion 
man. But whenever it affects an individual, it cannot re¬ 
dound to the advantage of this plaintiff. The exclusion of 
a nonunion man from his right to work in the country to 
which he owes allegiance is a matter of which he can com¬ 
plain and may be heard, but the plaintiff cannot avail him¬ 
self of that, whether a nonunion man or a union man, unless 
he joined here in Washington. 
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Mr. Sullivan: T tliink lie could, and for this reason: AVe 
have a conspiracy by a rule which forbids any work- 
id.') man in the District of Columbia to work for the Bar¬ 
ker Painting Company for less than $10.50 a day— 
or for anybody else who comes from outside the District; 
and he mac work for anvbodv who does not come from 

outside the District for SIMM) a daw It* they work for tlie 

1 • • 

Darker Painting Company under those circumstances they 
are lined or expelled and become nonunion men, and nobody 
else, no other union workman, can work with them. They 
came down to this job not knowing whether it is the Barker 
Painting Company or not, or not knowing whether it is a 
nonresident corporation or not. and they come down to this 
job to get work at $!MM) a day, and right then Buie steps 
up and says this is the Barker Painting Company, a Xew 
York corporation, and you will violate the rules if you work 
for them for less than $ 10.00 a day. 

Mr. Sheehy: There is no evidence of a case of that kind. 

Mr. Sullivan: AYe have to put in our evidence piece by 
piece. 

Mr. Sheehy: Put it in and do not talk about it, then. 

The Court: Centlemen, you have a witness on the stand. 
This is a cold-blooded proposition of, so far developed as I 
can see, that this was a rule of the union. It did not operate 
against tin* plaintiff solely: it operated against every con¬ 
tractor except contractors of the District of Columbia, to 
whom it was inapplicable, and it was applicable at every 
other place. It was not a discrimination either as against 
the District of Columbia or as against this plaintiff. Now, 
whether they had a right to make it or not is purely a ques¬ 
tion as I see it now of whether they were initiating a rule 
which operated to a blocking of interstate trade and com¬ 
merce. That is one aspect of the cast*. That is altogether 
aside from conspiracy. Conspiracy is a very difficult thing 
to prove. As 1 see it so far there is nothing important at 
this point: it was made as to everybody who were con¬ 
tractors from tin* outside*. 


l’j-4- The second thing is, you have the Sherman Anti¬ 
trust Act, which has been modified bv the Clavton 

• • 

Lav, whereby it operated against labor and farmers, op¬ 
erated against everybody. Now, when it came to the en¬ 
forcement of that law Congress did not appropriate money 
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for its enforcement against labor or farmers, thereby mak¬ 
ing a discrimination, which was wholly out of harmony with 
a republic where everybody stands upon an equal footing, 
with equal rights, and special privileges to none. But it 
was a power which the Congress had a right to exercise 
in the District. There was no constitutional inhibition in it. 
They could do it if thev could reconcile it witli their con- 
sciences, and thev seemed to do so as far as I know. 

Now, there are only two points in this case as 1 see it now. 
If you say that the brotherhood of painters, oir any brother¬ 
hood, conspired together for the purpose of interfering with 
this plaintiff, that is one thing. They say here we have a 
rule on our books that when people come from a higher 
wage district into a lower wage district we will compel them 
to pay a higher wage—I am assuming that from the slant 
that we have now. We have allowed that to become a dead 
letter. We have not done anything. But here is this fellow 
over here in New York coming to do some business here, 
and we will just hit him on the head with that rule and we 
will not hit anybody else. Why, then, you would have the 
elements of conspiracy. And that is the only way that I can 
see that vou can show anvthing of the kind. In other words, 
there must be some effective action against:this plaintiff. 

Mr. Sullivan : I agree with your Honor in part, but not al¬ 
together. I submit this: That if we can show conspiracy to 
injure everybody who comes from New York City we do 
not need to show the initial conspiracy as one against the 
particular person who comes from New York City, but can 
show, if we can do it, that three or a dozen people sat 
135 down and arranged it as against people who come 
from New York City, and that one of them, pursuant 
to that conspiracy is the Barker Painting Company and 
comes from New York City, it is something! to injure the 
Barker Painting Company, and that then every one of them 
is equally responsible because a part of the conspiracy. 

The Court: If you can show, and I will permit you to 
show it at this stage, subject to being better advised by ar¬ 
gument of counsel; if you can show by any act of the 
brotherhood or by its subsidiary organization here in Wash¬ 
ington, its local council, or whatever you may call it, that 
it was designed and aimed at this plaintiff, then you have 
shown something I might have to take cognizance of. 
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Mr. Sullivan: We have shown that. 

The (’ourt: Oh, no. 

•Mr Sullivan: He said they would not allow those men to 
go to work until this rule was complied with. 

The Court: But that was not aimed only at him but at 

evervbodv. 

• • 

Mr, Sullivan : At the time he made that announcement he 
made it as applied to this particular party. T submit that 
it' the brotherhood establishes a rule that injures the Bar¬ 
ber Painting Company, if it establishes a rule to injure 
every contractor outside of the District of Columbia com¬ 
ing from a place whose rates are higher than those in the 
District of Columbia, the fact that it broadens the scope 
of it so that there is no personal malice against the Barker 
Painting Company, yet there is personal malice or the ob¬ 
ject to be obtained, whatever it is to all, of whom the Barker 
Painting Company constitutes one of a class, that is just as 
inimical and just as unlawful as if there were malice be¬ 
hind it directed to the Barker Painting Company. 

The Court: I have already said that if this was unlawful 

interference with interstate commerce and trade it may be 

vou have much on vour side. If it was a violation of 
• • 

136 the Sherman Antitrust Law, equally so. Xow, those 
are two factors, and that is the reason why the con¬ 
stitutional provision was put in by the fathers of the Re¬ 
public. and notwithstanding the fact that modern states¬ 
men think they have discovered something new in history, 
the fathers of the Republic knew that just as soon as the 
States got on their feet and started in to do business, they 
would hold business in the States, if they could, and keep 
the other fellow out. That is what they knew. And they 
put that little provision in the constitution to forbid it. 
Then as things developed the Congress arose in great fear, 
or the American people did, of the overweaning power of 
the 'lusts which had largely been built up by the system ot 
protection. In other words they had created a mannheim, 
and they did not’know how to control it. and so they passed 
the Sherman Antitrust Law. That was a further act to 
protect the Nation against their own power because they 
had built it up, an injustice at the expense of the national 
body of the people. 

Now, those are two factors. But when you get down to 
conspiracy, conspiracy so far as individuals or corporations 


BR0TIIERHC0D OF PAINTERS, DECORATORS, ETC. 


97 


are concerned, is individual. You can not have a conspiracy 
that is not aimed at anybody by the adoption of a general 
rule. You will find right here in Washington if you will 
read the signs of the times, “Deal with your neighborhood 
grocer.” That is on the same principle, “Deal with your 
neighborhood grocer.” Of course that is a; discrimination 
against the fellow in Norfolk or in Baltimore or in Phila¬ 
delphia who has groceries to sell. That I can not consider. 

Now, mind you, I am not excluding the first two points I 
mention, the Constitution and the Sherman Antitrust Law. 
But if you have any basis in the case it seems to me now, 
unless you are prepared to prove that they; have a rule on 
their books which was aimed at evervbodv in the countrv, 
which was aimed at every locality and recognized in 
137 everv loealitv, but vou can show that thev as a mat- 
ter of fact allowed that rule to become a dead letter 
on their books and then put it in force, not for the purpose 
of injuring everybody but for the purpose of injuring this 
plaintiff, I do not see what 1 can do; but if; you can prove 
that then you have a case I might consider. 

Mr. Sullivan: No, if your Honor please, we do not claim 
that they put it in force solely for the purpose of injuring 
this plaintiff. Our claim is this: That the brotherhood 
established this rule, that when they established this rule 
they said to every painter in this land, if you do not live up 
to that rule, if you work, to take a specific example, if you 
live in Washington and work for a man who comes from 
New York, and do not make him pay the New York wages, 
you will lose your means of earning a livelihood at your 
trade, because we will put you out of business as a union 
man. 

The Court: Wait until that man comes in here. If he is a 
union man or a non union man lie may come in here. Of 
course we have a Massachusetts or a ( onnecticut case, and 
I have forgotten which, where they excluded the Industrial 
Workers of the World—who, by the way, are opposed to all 
law and order and everything ot that kind theoretically 
but just as soon as that mandate went out from the Federa¬ 
tion, that they were not to be permitted to work, why the 
I. W. W.s sought a restraining order and got it. But the 
shoe factory could not invoke that rule. That was entirely 
personal to the Industrial W orkei s ot the Yoild. And 

( — 458 (& 





96 


THE BARKER RAIXTIXG CO. VS. 


Me. Sullivan: We Lave shown that. 

The ('ourt: Oh, no. 

Mr Sullivan: lie said they would not allow those men to 

go to work until this rule was complied with. 

The Court: But that was not aimed only at him but at 

evervbodv. 

• • 


Mr. Sullivan : At the time he made that announcement he 
made it as applied to this particular party. T submit that 
if the brotherhood establishes a rule that injures the Bar¬ 
ber Painting Company, if it establishes a rule to injure 
every contractor outside of the District of Columbia com¬ 
ine- • rom a place whose rates are higher than those in the 
District of Columbia, the fact that it broadens the scope 
of it so that there is no personal malice against the Barker 
Painting Company, yet there is personal malice or the ob¬ 
ject to be obtained, whatever it is to all, of whom the Barker 
Painting Company constitutes one of a class, that is just as 
inimical and just as unlawful as if there were malice be¬ 
hind it directed to the Barker Painting Company. 

The Court: 1 have already said that if this was unlawful 
interference with interstate commerce and trade it may be 
vou have much on vour side. If it was a violation of 


136 the Sherman Antitrust Law, equally so. Now, those 
are two factors, and that is tin* reason why the con¬ 
stitutional provision was put in by the fathers of the Re¬ 
public. and notwithstanding the fact that modern states¬ 
men think they have discovered something new in history, 
the fathers of the Republic knew that just as soon as the 
States got on their feet and started in to do business, they 
would hold business in the States, if they could, and keep 
the other fellow out. That is what they knew. And they 
put that little provision in the constitution to forbid it. 
Then as things developed the Congress arose in great tear, 
or the American people did, of the overweaning power of 
the trusts which had largely been built up by the system of 
protection, in other words they had created a mannheim, 
and they did not knov how to control it. and so they passed 
the Sherman Antitrust Law. That was a further act to 
protect tin' Nation against their own power because they 
had built it up, an injustice at the expense of the national 
body of the people. 

Now, those are two factors. But when you get down to 
conspiracy, conspiracy so far as individuals or corporations 
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are concerned, is individual. You can not llajve a conspiracy 
that is not aimed at anybody by the adoption of a general 
rule. 1 ou will find right here in Washington if you will 
read the signs of the times, “Deal with your neighborhood 
grocer.” That is on the same principle, “Deal with your 
neighborhood grocer.” Of course that is a! discrimination 
against the fellow in Norfolk or in Baltimore or in Phila¬ 
delphia who has groceries to sell. That I can not consider. 

Now, mind you, 1 am not excluding the first two points I 
mention, the Constitution and the Sherman Antitrust Law. 
But if you have any basis in the case it seems to me now, 
unless you are prepared to prove that they have a rule on 
their books which was aimed at evervbodv in the countrv, 
which was aimed at everv localitv and recognized in 
137 everv localitv, but vou can show that tliev as a mat- 
ter of fact allowed that rule to become a dead letter 
on their books and then put it in force, not for the purpose 
of injuring everybody but for the purpose of injuring this 
plaintiff, I do not see what 1 can do; but if you can prove 
that then vou have a case I might consider. 

Mr. Sullivan: No, if your Honor please, we do not claim 
that they put it in force solely for the purpose of injuring 
this plaintiff. Our claim is this; That the brotherhood 
established this rule, that when they established this rule 
they said to every painter in this land, if you do not live up 
to that rule, if you work, to take a specific example, if you 
live in Washington and work for a man who comes from 
New York, and do not make him pay the Nyw York wages, 

vou will lose vour means of earning a livelihood at your 

• • . , 

trade, because we will put you out of business as a union 


man. 

The Court: Wait until that man comes in here. If he is a 
union man or a non union man lie may come in here. Of 
course we have a Massachusetts or a Connecticut case, and 
I have forgotten which, where they excluded the Industrial 
Workers of the World—who, by the way, are opposed to all 
law and order and everything ot that kind :theoreticall\ 
but just as soon as that mandate went out from the Federa¬ 
tion, that they were not to be permitted to work, why the 
I. W. W.s sought a restraining order and got it. But the 
shoe factory could not invoke that rule. That was entirely 
personal to the Industrial Yorkers ot the Yoild. And 
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they did not hesitate to seek a remedy, and they got it, be¬ 
cause thev had the rigid to it. Tliev were discharged from 
the shoe factory, and either the Connecticut or the Massa¬ 
chusetts court allowed a remedy. And the same thing is 

true here, if there was anv action which was to exclude the 
* % 

man from work bv a combination that thev were going to 
prevent this man from going to work, we might have 
138 a case: but the only people who could take advantage 
of that we have not got here. 

Mr. Sullivan: My point is this, if 1 may statu it again: 
That tin* brotherhood established this rule, and when they 
established this rule they said to every painter in the 
country, you have got to observe this rule or you will be put 
out of the union, and it* you are put out of the union you 
can not work with union painters. Those men come on 
the ground with their tools and overalls to get work, and 
not only that but to take work at a day, until Buie 

steps forward and tells them it is a Xew York corporation 

and they must ask more, and- 

Mr. Sheehy (interposing): Well now, let us see- 

Mr. Sullivan (continuing): Let me finish once, if you 


please. 

Tlie Court: Let him go ahead. I talk a good deal, but 
you will have a chance, Mr. Sheehy. 

Mr. Sullivan: Therefore the defendants claim that those 
men eased away and went off without any violence, with¬ 
out any force, without any compulsion, and did not accept 
work. Why.' Because they were intimidated and coerced 
by this rule. The Supreme Court of the Cnited States 
in Truax v. Corrigan, in the Tristate case, in the Duplex 
case, and in all these other cases, say that “peacefully"* 
and “lawfully" as used in tin* Clayton Acts are not syn¬ 
onymous, but that both must be present. Violence is not 
essential. Peaceful, quiet intimidation, coercion, are just 
as wrongful as that which is .imposed by force and violence. 
We submit that the power and influence of this combined 
force of workmen, through the American Federation of 
Labor, because the present question is simply what is the 
present affiliation with tin* American Federation of Labor, 
and that is tin* reason they did not take the work, and not 
only will they be deprived of getting work, at their trade 
but thev can not get work in anv other branch of trade. 
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which is unionized; and of course we can not prove this 
all with one word, and it must be built up step by step, 

139 and in conclusion I remind your Honor that we are 
at the first step. We are at the step where the ques¬ 
tion asked and objected to is, this witness; having said he 
could tell us, what is the extent of the affiliation of labor 
unions with the American Federation of Labor. That is 
what all this quarrel is about. 1 submit; it is a proper 
question. 1 submit we should be allowed ;to proceed and 
develop this case as best we can. Conspiracy, as your 
Honor has said, is always hard to prove, and I submit that 
we should be allowed to go ahead, subject; to a motion to 
strike for want of materiality at the finish. 

By the Court: 1 will let you offer it. But 1 do not like 
to deceive counsel at the beginning of a trial of a case, 
which might make it unnecessarily longer. My present im¬ 
pression is that when you have a laborer who comes in and 
is told: You can not work at any wage other than that pro¬ 
vided by the union, that is one case. That is a matter to 
call attention to. And a man who joins a union if he is 
16 years old he probably knows what the rules are, and in 
manv cases his attention is called to the existence of the 
rule, no doubt. But if you have a number of laborers in 
a factory who are actually employed by a concern that is 
utilizing them for the manufacture of a product, and a 
thousand or two thousand or three thousand union men as¬ 
semble in front of the mill and as those mefi come out they 
say to them: You are violating the union rule, that is no 
overt act, but there is just as much threat as if they had 
come there and chased them through the streets. That is 
true enough. But there you have a laborer actually en¬ 
gaged in turning out a product. Where you have a con¬ 
cern by virtue of that unpeaeeful method, because it is not 
a peaceful method, whereas in this case yoii have a single 
agent, perhaps not as strong as the man lie is talking to, 
telling him: Here is the union rule. There is no threat 
against the industry but possibly an injury to the industry 
as the result of that notice to the man actually em- 

140 ployed. ! 

Mr. Sullivan: 1 submit that if the men are on the 
property, assembled in response to an advertisement to 
come and get work, and the business agent; comes up and 
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says to the employer: 1 won’t lot them work unless you pay 
them this higher rate. Ami savs to the mini: It* von work 
you violate tlu* union rules, it is exactly the same case 
as the one your Honor has just cited. The Supreme Court 
of the United States has held in those cases two points 
I want to emphasize. One is that that sort of thing is 
intimidation and coercion: and the other is, that the em¬ 
ployer, the business man, has the same right to have the 
channel of access from tin* laborer to him for employment 
kept open that the laborer has to get his employment. But 
this is a point to argue later on, and 1 am ready when 
I get to the proper point. What l propose is that we pro¬ 
ceed and take the testimony subject to a motion to strike 
out, if we do not make a case to your Honor's satisfaction. 

The Court: All this is reserved. I will give counsel on 
the other side, because he has a better memory than I have, 
and I will not remember the matter, no doubt, notice that 
he should remember to make the motion to strike. 1 will 
overrule his objection subject to giving him an exception 
and to his motion to strike out to be made later on. 

Mr. Sheeliv: 1 submit that there is no decision of the 
Supreme Court which lays down any such rule as counsel 
on the other side suggests. 

The Court: 1 Lave my doubts too, but let us get all of the 
argument on the question at one time. 

Mr. Sheeliv: Your Honor will bear in mind that accord¬ 


ing to the evidence np to this point- 

The Court (interposing) : There is no conspiracy. 

Mr. Sheeliv (continuing): —that there is no con- 
141 spiracy. There has been no contact between the 
employer and the union except by invitation of the 
employer. 

The Court: There is no conspiracy up to this point. 

Mr. Sheeliv: And the advertisement that they put in the 
paper for union men was false pretenses. 

The Court: I will not go that far. He had to have union 


men because he was a closed shop company. 

Mr. Sheeliv: Yes, but the union man who read that 
notice would have the right to assume that the rules of his 
organization were going to prevail on that job. And here 
a man who knowingly inserts in a newspaper an invitation 
for workmen to come on that job as union men when he 
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knew in his heart that he did not intend to apply the rules 
of that organization. 

The Court: All I am concerned about is the law of this 
case. I would not overrule this objection if I were not con¬ 
vinced that these matters are going to come up on final 
argument of the case where I will have a chance to dispose 
of them. Rut I do not want to cripple the defendants by 
saving- I admit the evidence subject to a motion to strike 
out and then bv their not making a motion to strike out 
find themselves barred, so I will give you the benefit of an 
exception now because 1 can not remember all these things. 

Xow understand that you may go ahead and that all this 
line of evidence is subject to the same objection, but I am 
not precluding myself on the final argument as to a ruling 
on any of these questions. 

And thereupon, the witness Rosenthal further testified 
that all national and international unions are affiliated with 
the American Federation of Labor and as regards the 
building trades branch of the Federation it fakes in and has 
full authority over all of them except carpenters, who stood 
suspended at the time of the hearing on account of not 
living up to the rules; that there are regular 1 ules laid 
down bv the Federation under which the organized 
142 unions may become a part of it: that; the Federation 
does not assume control over the Brotherhood of 
Painters in the management of its own concerns, but it 
does prevent all national and international organizations 
from making rules of certain kinds, for instance a man may 
not be permitted to work with a nonunion man, there are 
a number of rules of that kind to which the national and 
international unions must agree before they can join the 
Federation, and thereupon the Court propounded the fol¬ 
lowing questions and the witness gave the following 
answers: 


Q. Just the same as the Cabinet marks out the policy for 
its party. It is just the same as the leaders of the 
Democratic party and the leaders of the Republican party 
in this Republic will mark out a policy, but it has no bear¬ 
ing or voice with anybody except as coming from the 
leaders and very frequently they jump the fpiice. A. Well, 
vour Honor, let one of these unions, either national or in- 
ternational, break some of the rules of the American 
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Federation of Labor and you will see how quickly they can 
assert their power. 

Q. It is just the same as, theoretically, a democrat who 
fails to be loyal to his party and is expelled from the party, 
he is cast out, that is, theoretically. Practically it is dif- 
rent, because after all the politician is seeking votes and 
principles do not cut much ice. In the American Federation 
of Labor all that happens is that they are cut off from the 
affiliation. The American Federation of Labor savs: If 
you want to mind your business in your own way go ahead 
and mind it, but do not ask us for our help if you get into 
trouble. There is no control by the American Federation 
of Labor over these independent unions except in the way 
you have stated, is there? A. There are no independent 
unions, your Honor. 

Q. I am talkin'; about Mr. William Green, as 
143 President, and his officers, they do not attempt to 
control the painters’ union and dictate what they 
shall do. A. They dictate what they shall not do. 

Q. They say: If you want our sympathy, if you want our 
moral support, there are certain things you must not do, 
but nothing happens to a person if he does not. 

Mr. Sullivan: We will have the rules shown to your 
Honor. 

The Court: If you have a law of the organization where 
you have to sanction that, that ends the argument. But 
all that happens in this case as I see it is, as to the American 
Federation of Labor, that they are cut off from sympathetic 
or moral support. 

The Witness: It is more than moral support, your Honor. 

Mr. Sullivan: We will show your Honor that they compel 
them to connect themselves with it, and to recognize the au- 
thoritv of the American Federation of Labor as a condition 
of working. That is a part of this case. 

On cross examination, the witness Rosenthal further 
testified that he had never been connected with the Building 
Trades Department of the American Federation of Labor 
in any capacity, that he had been and still is Vice-President, 
of the Building Trades Fmployers’ Association of New 
York which, like employers’ associations around the 
country, handles the labor situation for New York City, in 
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doing which it frequently meets with members of the Fed¬ 
eration and the national and international officers of the 
various trades, but it is an empoyer’s and not an em¬ 
ployees’ association; that witness himself has been engaged 
in the painting business since 1911 when the plaintiff was 
incorporated, and his enumeration of the; various places 
where the plaintiff has done business is pretty much of a 
lesson in geography in the eastern United States this side 
of the Mississippi River, that he necessarily became familiar 
with wages, hours and conditions of labor in all these 
various places in the course of his experience and he 
144 was thoroughly familiar with the rules of the 
Brotherhood, and thereupon the following occur-ed: 

Q. And you knew that this rule was in existence, that 
when a contractor went from one town to Another that he 
had to pay the higher wages and give the shorter working 
hours, whichever prevailed in either of the; two cities, did 
vou not! 


Mr. Sullivan: 1 object on the ground that the brother¬ 
hood here concerned by simply promulgating a rule which 
is unlawful can not require somebody who knows about it 
to obey it: that the case must stand or fall, not on what he 
knew about it when lie bid for work but whether it was 
lawful or not. 

The Court: One thing would be if this man came over 
not knowing anything about the rule and suddenly met with 
the rule, thus causing him financial loss. That may be a 
factor or incident worthy of consideration.; On the other 
hand, if he knew all about the rule at the time he took the 
work, then it must be assumed lie had notice of it, unless it 
is proved by you that he considered the rule a dead letter 
and had never been enforced. That would be putting an 
entirely different phase on it. 1 shall have to let this cross- 
examination in and will grant you an exception. 

And the plaintiff then and there noted an exception to the 
ruling of the Court, which was by the Court allowed and 
duly noted and entered upon its minutes. 


And thereupon tlu i witness Rosenthal further testified on 
cross-examination that he knew of the existence of the rule 
of which complaint is made but felt it was illegal, and for 
that reason never intended to work to it. 
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And thereupon the following occurred: 

Q. AVhat scale of wages have you paid in these various 
towns and cities where you have been doing work? A. 
Since when ? 

Q. Since 1921, when you say they first began to en- 
145 force it against vou, what scale of wages have vou 
paid ? 

To which question the plaintiff by its counsel then and 
there objected on the same grounds as the objection last 
hereinbefore stated, which objection was by the Court over¬ 
ruled and to which ruling of the Court the plaintiff then 
and there noted an exception which was by the Court al¬ 
lowed and duly entered upon its minutes. 


And the witness Rosenthal on cross examination an¬ 
swered the said question by saying why wages are differ¬ 
ent in pretty much every city in the country, we generally 
speaking have paid the local wage, that since 1921 there 
have been a number of cities in which we have been com¬ 
pelled to pay the New York wages, but even now we are 
paying the local wage where it is lower than the New York 
wage, that he preferred not to tell the places, and the Court 
sustained him in refusing to do so on the ground that it was 
immaterial, and the witness further testified that the Mas¬ 
ter Painters and Decorators Association of New York City 
of which he was president at the time of filing suit, had an 
agreement with a representative of the Brotherhood as to 
working conditions and wages, and he identified a paper 
exhibited to him as a copy of the agreement, which the de¬ 
fendants then and there offered in evidence, making the 
witness a witness for the defense for the purpose of so 
doing, which agreement bears date the 19th day of May, 
1929, and is by “The Associations Undersigned,’’ herein¬ 
after designated as the “Association,” and the District 
Council No. 9. of the Brotherhood of Painters, Decorators 
and Paperhangers of America, hereinafter designated as 
the “Union,” the Associations Undersigned including the 
Association of Master Painters and Decorators of New 
York City, and by the terms of the said agreement it was 
provided as follows: that the employers “agree to employ 
members in good standing of the Union as journeymen in 
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all branches of the painting, decorating and paper- 

146 hanging industry in which they may be engaged, and 
the Union agrees to furnish at all times all the me¬ 
chanics that the employers may require”; that “on all 
work done by an employer outside of Manhattan, Bronx 
and Richmond Counties, in Greater New .York and Long- 

Island within a radius of twentv-five miles thcv shall em- 

• • 

ploy members of District Council Xo. 9 to the extent of at 
least fifty per cent”; that “District Council Xo. 9, men 
working out of town for Xew York employers shall receive 
the wages and work the hours covered by Ibis agreement 
unless local wages are higher, in which ease they are to 
receive the local wage”; that “on all out of town jobs the 
men shall be provided by the employers with transporta¬ 
tion and meals. All time consumed in travelling to and 
from such place of work shall be paid for at the regular 
rate of wages, but shall not exceed eight (8) in every 
twenty-four (24) hours, if travelling at night, sleeping ac¬ 
commodations shall also be provided for”; that “when a 
man is directed by the employer to remain on an out of 
town job from the beginning of the same Until its comple¬ 
tion, the employer shall pay his board and lodging for 
seven (7) days per week at a rate sufficient to insure de¬ 
cent accommodations under prevailing living conditions in 
the loealitv” and that “in all cases fares in excess of ten 
cents ($.10) shall be paid by the employer and if the job 
is located more than one (1) mile from the railroad station 
the employer shall provide travelling facilities.” 

And thereupon the witness Rosenthal on cross-examina¬ 
tion further testified that on all work obtained by the plain¬ 
tiff and detailed by him had been obtained: by competitive 
bidding, including the Walker Hotel contract, necessarily 
competing against local as well as foreign contractors; that 

he is informed bv two of the local contractors that tliov bid 

• * 

against the plaintiff for the Walker Hotel contract, to state 
positively only knows of the plaintiff’s contract, bids are 
never opened in public, ami neither witness nor any 

147 representative of the plaintiff was present when the 
bids on this contract were opened: and thereupon the 

following occurred: 
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Mr. Sheehy: 

Q. Now, Mr. Rosenthal, you say you have been pitted 
against resident and non-resident contractors and that your 
company has done a very large amount of business, $750,- 
000 worth of business in 1924 and $800,000 or $900,000 in 
1925, and that you estimate this year the business will ex¬ 
ceed a million dollars? A. Yes, sir. 

h>. How can you sit there, Mr. Rosenthal, and tell us that 
you art* using union painters and working according to 
union rules, and yet that these rules of the Brotherhood of 
Painters are about to destroy vour business when as a mat- 
ter of fact it is going up all the time? A. May 1 answer 
that ? 

Q. Mr. Sullivan: Certaintlv. A. Mv business would 
probably have been a million and a half this year if it had 
not been for this rule. But we have had to cut down the 
business we are doing outside of New York and coniine our- 
selves more or less to New York business where the compe¬ 
tition is much keener. 

Bv Mr. Sheehv: 

• * 

Q. Yes, but this rule keeps business men from other 
places out of New York? A. Out of New York? 

Q. Would not a contractor in the District of Columbia, if 
lie could take a $9.0(1 employee to New York- A. (In¬ 

terrupting.) He can not do that. 

(,). (Continuing:) —assuming that all other things were 
equal lie could out-bid you? A. You know, Mr. Sheehy, 
that he can not do that. You know that if he takes 
148 an employee from a $9.00 place, like Washington, to 
a $12 place like New York, that he has to pay $12.00 
according to the union rule. 

Q. Exactly, and that rule leaves the New York field to 
you and other New York men? A. Well, we have no com¬ 
petition from Washington.” And thereupon witness being- 
asked “from your knowledge of the painting business gen¬ 
erally can you say whether or not painters doing business 
on the scale of your company conform with this rule of the 
Brotherhood of Painters or not?”, the witness replied, 
“other concerns obey it where they are compelled to do so 
by the union, and they do not obey it where they are not 
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compelled to do so, which is quite frequent. To your state¬ 
ment that I won the contract here shows that I could have 
no objection, I will say I could meet it because 1 figured it 
at $9.00 per day,” and when the question “Now, at the very 
time your company was painting on the Mayflower Hotel 
was not .a concern from Xew York painting right alongside 
and paying $10.50 per day to its men.”', the plaintiff ob¬ 
jected, which objection was by the Court overruled, and to 
which ruling of the Court the plaintiff then and there noted 
an exception which was by the Court allowed and duly en¬ 
tered upon its minutes; and the witness replied to the ques¬ 
tion and further testified that practically at the finish of the 
job the Longacrc Company let an addition to the Xelson 
Company, and what that Company paid in the way of wages 
witness does not know, but I imagine they paid $10.50 a day, 
or whether they worked on Saturdays, that witness never 
saw the job after the plaintiff got started; that if the rule 
of which complaint is made is enforced plaintiff will be 
driven out of business outside of Xew York; is gradu- 
149 ally being driven out of business outside of Xew 
York right now; that the plaintiff has been compet¬ 
ing on out of town work all the time to the same extent as 
it did before, but has not been getting it, anjd asked to give 
an instance he said a dozen hotels in Florida; estimators are 
bidding all the time, sends out a dozen estimates a day, 
should say three-quarters of them are all out of Xew York 
work; that while wages are the principal item in the bid 
other elements enter into it, the ability of a contractor to 
buy materials closer than another man has something to do 
with it but only a small part, and credit standing in the 
business world has something to do with his ability to buy 
at a lower price, that the terms he can get as to payments 
for materials has not much to do with it, that the question 
of profit also has something to do with it, oneanan may want 
more prolit on a job than another man but (><)/< to 75” of 
the job is wages; that some of the paints for the jobs arc 
shipped from the shop in Xew York City but are generally 
shipped right from the factory of the manufacturer to the 
point of the job, saving the middle man's profits, and the 
shipping of the paint is part of the plaintill's business, it 
pays the freight, it is just the same as if lie had it shipped 
to plaintiff's shop and then trans-hipped to the job; that lie 
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wrote the advertisement which appeared in the Evening Star 
on March 2d, and 27, 1924: that prior to inserting the adver¬ 
tisement witness had had a conversation with Buie and 
Click with regard to the matter and had told them lie did 
not propose to abide by that particular rule, and thereupon 
the following occurred: 


By Mr. Shcehy: 

Q. Xow, then you put an advertisement in the paper for 
union men to apply on Friday morning ready to go to work ? 
X. 5 os. sir. 

( t >. And you knew at the time you put that advertisement 
in the paper that there was one union rule you did 
350 not propose to abide by? A. Yes, sir. 

Q. And that was this wage and hourly rule? A. 

Yes, sir. 

Q. And as an experienced man in that line did it not 
occur to you that a union painter reading that advertise¬ 
ment would assume that all the rules of his organization 
were going to be complied with on that job? A. No, sir. 
That did not enter mv head. 

Mr. Sullivan: Your Honor understands that I am object¬ 
ing to all of this. 

The Court: And the same ruling is made, with an excep¬ 
tion to vou. 

And thereupon, plaintiff then and there noted an excep¬ 
tion to the ruling of the Court which was by the Court 
allowed and duly noted and entered upon its minutes. 

And thereupon, witness further testified that they do not 
get the higher rate in half the cases even here in Washing¬ 
ton and thev would not think anvthing about it: that at the 
time the bill was filed the plaintiff had not employed a single 
member of the local organization, it had had letters from 
various individuals of the union saying that when the job 
was started they would like to work, “We never have any¬ 
thing to do with the officials of the local union. When we 
get ready to start a job we put an advertisement in the 
paper or call up the local officials and tell them to send 
men": that plaintiff had a man named Dominic Ferrari, 
who was down here as plaintiff's representative before the 
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advertisement was inserted; witness told Ferrari to call up 
Buie on the telephone and ask him to come to see witness 
on March 19th, Buie came as a result of the call and they 
discussed the whole controversy, each maintained his side; 
that it was after this that the advertisement was inserted, 
it was inserted with the purpose of bringing- up to the job 
men to go to work, did not expect Hood and Konopka 

151 to go to work as painters, and thereupon the follow¬ 
ing occurred: 

Q. You had them there as official observers, did you not, 
so that they could testify in your behalf? A. If necessary. 
Q. If anything happened? A. If it was necessary, yes, 
sir. 

152 Q. Up to that point this local union or brother¬ 
hood had not done a thing to interfere with your 

business, had it? A. Yes, they had told me what position 
they would take. 

Q. It was in conversation with you. Up to that time you 
had just discussed the matter, and they told you their laws 
were their laws, and you said you were not going to abide 
bv those laws. Outside of that thev had not done a single 
thing to interfere with the operations of the Barker Paint¬ 
ing Company in the District of Columbia, had they? A. 
Well, they told me what they were going to do. 

Q. Will you just answer my question. They might have 
told you but I want to know if they had done anything to 
interfere with you? A. Well, they did it later, yes sir. 

Q. What did they do ? A. They told the men they could 
not go to work. 

Q. You do not know that. A. Of course I know it. 

Q. Did you hear it? A. Did T hear them tell the men? 

Q. Yes. A. I heard Mr. Buie tell the men that unless we 
were going to give them the hours and wages in New York 
he would forbid the men to go to work. 

Q. He told you that? A. Yes sir. 

And thereupon witness further testified on cross-exami¬ 
nation that that was in the morning the advertisement was 
in the paper, and it was by Buie talking to witness; that he 
did not bring the men on the premises for the purpose of 
seeing that something would happen, he wanted to see if 
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flip men would go lo work, had witnesses there to see 
if the men would refuse to go to work, surely was 
ready to do work that morning, could have had 30 or 
40 men on at that time, could have started a dozen men 
easily, and by Tuesday or Wednesday of the next week 
could have had 40 men on it, did hire the men who came in, 
the first two men, did not hire (Mick, he did not come to go 
to work, hired Essig, and being asked “When did you tell 
him to come to work?”, witness replied “Well, they were 
ready to start then. They were forming a gang”; when a 
man is hired he is hired the minute he gives his name, did 
not tell Essig to go to work, “we were getting a gang to¬ 
gether. We were* getting ready to start the job that morn¬ 
ing;” and being asked. “Did you tell Mr. Essig to go out 
and go to work”, witness replied, “Go where and go to 
work", lie was hired right there at the building”, we were 
starting work right then, the first man said he had some 
work to do but would be ready lo go to work on Monday, 
Joe Barker said all right, the next man was accepted and 
was ready to go to work, did not tell anybody when to come 
to work, only interviewed two men and (Mick, does not know 
their names, believes they were Hurley and Essig; that was 
on the morning of March 28th, the ad was in the papers on 
the 2(ith and 27th, two days, swore to the bill of complaint 
on the 2Dth. thinks this was Saturday, probably tiled suit on 
Monday, does not know the date, and thereupon the follow¬ 
ing occurred: 


< t >. Xow, then, 1' want you to tell us as man to man if that 
performance you were going through there on Friday morn¬ 
ing was not merely for the purpose of forming the basis 
for a lawsuit, trying to create conditions whereby this union 
would do something which would entitle you to bring them 
into court and get a decision on this question? A. I will 
answer that if you will not interrupt me before I get 
through. 

O. M hat was your object. But if you want to make an 
explanation you may do so, but answer yes or no. 
154 A. Did 1 do that? Xo. 

<J. Was not that your purpose all the time? A. 
Xo, sir. Xow 1 should like to explain that we started the 
job on that Friday morning in the hope that the union 
would come in and play the game, but we were prepared 
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if they were not ready to play the game to have sufficient 
evidence so that we could get an injunction out and go ahead 
with our job. IVe had a big job there on which we had been 
notified according to the terms of our contract, and we had 
to keep up with the other trades, and we were behind at that 
time, and unless we could make a start we were going to 
make default in our contract. We necessarily hoped that 
the union would go along at that time, as they have many 
times since and are doing today. 

Q. The Union had done nothing to interfere with your 
business, as I understand? A. Nothing except that Mr. 
Buie made the statement to me and 1 know what the state¬ 
ment of a delegate means, that he would not permit those 
men to go to work, and 1 knew he would not. 

On redirect examination the witness Rosenthal further 
testified that lie proceeded to do the work; tlpit they did not 
go ahead and complete the organization of the gang because 
of the remark of Buie that he would not permit tin* men to 
go to work, and if lie had attempted to start the work Buie 
would have ordered the men from the job. 


By Joseph F. St. Clair, that lie is deputy United States 
Marshal and has been for pretty nearly five years, was in 
March and April 1924, in the District of Columbia; that he 
is the person who made the service written on the back of the 
retinal of summons “Served copy of within upon Xo. 1, 
personally, by C. IV. Gaines, President, on March 21, 1924; 
Xo. 1, Brotherhood of Painters, Decorators and Paperhang- 
ers of America,” and that he made the service by leaving 
the paper with .Mr. Gaines personally. On cross 
155 examination he said he remembered the paper very 
well, and that he knew what Mr. Gaines was president 
of because lie answered to it, and thereupon the following 
occurred: 

Q. Did you by that return intend to inform the Court 
that you had served that paper upon Charles W. Gaines as 
president of the Brotherhood of Painters, Decorators and 
Paperhangers of America, a corporate body? 


Mr. Sullivan: 1 object to that, if your Honor please. The 
return will speak for itself. 

The Court: Unfortunately, it does not speak for itself. 
He asked him how he knew Gaines was president. 
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Mr. Sullivan: Tie answered that. 

The Court: The next question follows: I' will overrule the 
objection. 

Mr. Sullivan: Will you- Honor allow me an exception? 

Tile ('ourt: Yes. 

To which ruling of the Court the plaintiff by its counsel 
then and there noted an (exception which was by the Court 
allowed and duly entered upon its minutes and the witness 
St. Clair thereupon further testified that he asked for 
Caines, and asked if he was president of the Brotherhood 
of Painters. 1 mhorators and Paperhangers and he told the 
witness he was; there were three iots of papers served at 
the same time on Caines, and after looking at the return he 
said he did not think lie served any other papers on Caines 
at that time; that lie made a return to the office; that he re¬ 
members serving' him but that has been quite a long time; 
that he read the subpoena or summons that he was to serve; 
that lie served Caines as president, couldn’t tell what he was 
president of, only what he said, “There is no way of know¬ 
ing people we go out to serve only as they answer to their 
names”; that he has very little recollection about where he 
served the paper, thinks was taken out in an automo- 
1 b<> bile, is not real sure about that, “it has been quite 
a long while and 1 have had an awful lot of papers, I 
really could not tell you.” where the paper was served, 
could not be sdre whether he went to Gaines’ home, would 

not like to sav definitelv but renllv believes he did serve 

• • •' 

the paper at 120(1 and something 10 Street. X.AV. that is his 
best recollection, would not say for sure but has a faint rec¬ 
ollection, does remember serving the paper on Gaines. 

By William J. Tracy, that he is Secretary-treasurer of 
the Building Trades Department of the American Federa¬ 
tion of Labor; that the aggregate total membership under 
the influence and control of the Federation is 2,900,000 per¬ 
sons, under the influence and control of the Federation’s 
Building Trades Department it was 7)43,90b up to August 
192b, and tin* aggregate membership of the Brotherhood 
of Painters etc. up to the same time was 107,448. 

And thereupon plaintiff offered in evidence the Consti¬ 
tution of the American Federation of Labor; the constitu¬ 
tion and by-laws of Building Trades Department American 
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Federation of Labor; the official directory of Building 
Trades Department American Federation of Labor, the 
constitution of the Brotherhood of Painters, Decorators 
and Paperhangers of America and rules for District Coun¬ 
cils, Conferences and Local Unions under its jurisdiction, 
together with its articles of association and preamble 
thereto; the by-laws of Painters and Decorators Local No. 
368, all of which bv this reference thereto are hereby incor- 
porated in this Statement of Lenience as fully and with 
like effect as if set out at length herein, with leave to any 
of the parties to this suit to make reference in briefs and 
argument in the Court of Appeals to the whole or such 
parts, if any, of said documents as may be desired. 
lf>7 And thereupon, the plaintiff rested. 

And thereupon, the following occurred: 

The Court: Have you any objection to stating what you 
expect to prove, to see if we cannot get an admission? 

Mr Shceliv: No, your Honor, 1 have no objection to stat¬ 
ing what we expect to prove. 

We expect to prove that the first knowledge the Local 
Union had of the Barker Painting Company doing any 
work in the District of Columbia was through one Dominic 
Ferrari, who was mentioned yesterday, an employe of the 
Barker Painting Company, who registered at the Local 
Union in Washington preparatory to doing the work at the 
Walker Hotel, and that subsequently Ferari called Mr. 
Buie, who was then the Business agent of the Local Union, 
on the telephone, and invited him up to see Mr. Rosenthal 
to discuss the question of wages and hours, and that upon 
that invitation Mr. Buie went up to the Walker Hotel in 
company with Mr. Click, the Financial Secretary; that they 
there had an interview with Mr. Rosenthal which 
158 took place substantially as has already been detailed 
here. Mr. Rosenthal wanted the Union to get their 
men to go to work, and he offered to i-demnify them in the 
event they brought a test case to determine whether this 
regulation of the Union was valid or not. 

Wo expect to prove further that afterwards the Barker 
Painting Company inserted this advertisement in the paper 
for Union painters, and that a number of painters having 
seen it went up there for the purpose of seeking cmploy- 

8—4587a 
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ment. AA*e expect to show also that -Mr. Buie, as Business 
Agent of the Local Union, was expected to keep himself in¬ 
formed as to business conditions in connection with the 
painting business and through him to keep the member¬ 
ship informed as to conditions: that some of the members 
did not always attend the Local Union meetings, and that 
he merely went up there for tho purpose of informing any 
man who might apply that Mr. Rosenthal, the president of 
the Barker Company, had declared that he did not intend 
to abide by Union conditions: that he saw several of the 
men and so told them, and tliev voluntarilv declined to 
apply for the work. 

AYe also expect to show that there have been a great 
manv non-resident contractors who have done work in the 
District of Columbia, some of them contemporaneously with 
the work on the Walker Hotel or Mavflower, and that they 
in each instance paid the Xcw York wage, or the Boston 
wage, or whatever the locality was from which they came, 
if it was higher than the AVashington wage; that they also 
observed the working hours of five days a week. 

AVe also expect to show there was no interference of any 
kind whatsoever on the part of the Local Union, either be¬ 
fore or since the filing of this bill, to interfere with the 
operations of the Barker Painting Company in this Dis¬ 
trict. 

I think that is about the sum and substance of it. 

The Court: Do you intend to dispute that state¬ 
ment ? 

159 Mr. Sullivan : No; I do not intend to dispute it, ex¬ 
cept this: AVith respect to these contractors from out 
of town, any testimony they may put on in respect to those 
contractors 1 would want the opportunity of cross examin¬ 
ing. I am perfectly willing to go to the bench with Mr. 
Sheehy and state why 1 do this. 1 do not want to make this 
statement in the presence of the witnesses. 

(Informal discussion between counsel and the Court.) 

The Court: All these matters are admitted, except the 
last, that contractors from New York and other cities ob¬ 
served the Union rules as to hours and wages and paid the 
wages prevailing in New York, and observed the New York 
hours, rather than wages and hours in the District of Co¬ 
lumbia. 
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And thereupon, to maintain the issuesi on their part 
joined, the defendants offered evidence as follows: 

By Walter Essig, that he is and was in March, 1924, a 
member of the Local Union, that he saw the advertisement 
and was familiar with the law of the Brotherhood requiring 
non-resident contractors to pay the higher wage scale and 
observe the shorter hours prevailing between this juris¬ 
diction and its own; that he went to the Walker Hotel on 
the morning advertised, one of the Barkers asked his name 
and address, took it down, that is all, did not offer any em¬ 
ployment, did not tell him to come back, he just walked 
away from him; that witness was initiated in the Local 
Union in 1902; that thereupon the witness was asked if he 
had worked for any non-resident contractors in this Dis¬ 
trict in the last two or three years, and if so what rate of 
wages they had paid him, to each of which questions ob¬ 
jection was made by the plaintiff on the ground that the in¬ 
formation sought by the answers to such questions was not 
germane to any issue in the case, did not tend to prove the 
lawfulness of the rules of which complaint is made, which 
objection was by the Court separately and severally over¬ 
ruled as to each of the said questions, to each of which rul¬ 
ings of tlie Court the plaintiff noted an exception separately 
and severally, and they were by the court allowed and duly 
entered and noted upon the minutes of the Court, and 
160 thereupon the witness gave the names of five non¬ 
resident contractors for whom he had worked and 
stated that the New York firms paid $10.50 when the rate 
was $9.00 in Washington and the Alexandria; Virginia, peo¬ 
ple paid $9.00, that being the Washington rate when it was 
$8.00 in Alexandria; that when he applied for employment 
to the plaintiff at Walker Hotel there was no interference 
at all with him on the part of anybody representing the 
Local Union and that he did not see Buie or Click on that 
occasion. On cross examination, the witness further testi¬ 
fied that when he went to the Walker Hotel that morning 
he was not prepared to go to work, never goes prepared 
for work on the first morning lmt was prepared to accept 
employment; that if the plaintiff had been a Washington 
contractor he would have accepted employment at $9.00 per 
day, but being a New York contractor he would not, and 
the reason lie would not accept employment from a non- 
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resident contractor at $9.00 per day was because of the 
Brotherhood's rules forbidding him from doing so, the 
Constitution of the Brotherhood, and that was the only rea¬ 
son. 


By D. H. Buie, that he is a member of the Local Union, is 
now its Recording Secretary, was its President for about 
six years and its Business Agent in 1924, the duties of Busi¬ 
ness Agent are to keep in close touch with working 
conditions, the conditions of construction of build¬ 
ing about to be erected and to keep the members 
informed as to the approximate time when the opera¬ 
tions are about to start and the possibility of employ- 
mem, the number of men possible to be employed, and 
to see that the rules and regulations of the organization 
are carried out, making weekly reports to the organization 
as to general conditions, contracts awarded and to whom, it 
is his duty to visit as many jobs in the course of the time 
that he has to do it in as he possible can, and the witness 
does so, and he was then asked to state whether or 
161 not at the time the suit was filed and prior thereto 
there were any non-resident painting contractors 
doing business in the District of Columbia, to which ques¬ 
tion the plaintiff objected on the grounds hereinbefore stated 
on that subject, which objection was by the Court overruled, 
and to which ruling of the Court the plaintiff then and there 
noted an exception, which was by the Court allowed and 
duly entered and noted upon its minutes, and the witness 
than stated that there were at and prior to that time non¬ 
resident painting contractors doing business in the District 
of Columbia, and he named fifteen non-resident contractors 
from. Boston, Massachusetts, New York City, Norfolk, Vir¬ 
ginia; Baltimore, Maryland, and Chicago, Illinois, and at 
that time the New York rate was higher than that of Wash¬ 
ington, the Baltimore rate lower, as was the Norfolk rate 
and also the Boston rate, and that all of them complied with 
the rule of the Brotherhood as to the payment of higher 
wage scale and giving the shorter hours. On cross exami¬ 
nation, he further testified that it was his business as Busi¬ 
ness Agent to know all of the non-resident contractors when 
they come to Washington, the first notice he has being the 
fact that the foreman registers with the Local Union in ac¬ 
cordance with the rules of the organization; that we main- 
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tain an office at our hall for the use of Business Agents and 
also for the purpose of an employment agency to supply 
men to contractors for painting work; that he knows that 
all of these non-resident contractors comply with the rule 
by paying the higher wage scale and observing the shorter 
hours by the fact that there was never a complaint of any 
kind and by asking the foreman on the job if the rules were 
being lived up to and his assent thereto as Jwell as that of 
the men themselves, to which the plaintiff then and there ob¬ 
jected and moved to strike out the testimony of the witness 
that all of the non-resident contractors had paid the higher 
wage scale and observed the shorter hours on the ground 
that it now appears that it was all hearsay testimony, 
162 what the foreman and the men told him, and there¬ 
upon the following occurred: 

The Court: I will strike out the latter part of the an¬ 
swer, and let the other stand, that there were no complaints 
made to him. 

Mr. Sullivan: I object to your Honor’s striking that out. 

The Court: You asked to strike it out. 

Mr. Sullivan: I asked to strike out all of the statement, 
not the explanation showing that it was hearsay evidence. 

The Court: Do vou want that statement to stand? 

* 

Mr. Sullivan: I want the whole thing to go out. 

The Court: I will not allow the whole thing to go out. 
I will give you an exception to that. 1 will strike out the 
part about the information received from the foremen. 
He said there was no complaint made to him by any of 
the men. That is his source of information. It was his 
duty to report these cases to the Union. 

To which ruling of the Court the plaintiff 'then and there 
noted an exception which was by the Court allowed and 
duly entered upon its minutes. 


And thereupon, the witness Buie on cross-examination 
further testified that he was informed that :nt the time he 
was testifying St. Louis and Chicago had a higher wage 
scale than Washington, it was of no particular interest to 
him to ascertain the fact about the matter unless there was 
a contractor from one of those cities here to do work, and 
there was a contractor from Chicago, and: only one, and 
there was none from St, Louis. 
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On re-direct examination the v'iness Buie further testi¬ 
fied that he first learned officially that the plaintiff was 
about to undertake a contract for painting on the May¬ 
flower Hotel when this was reported to him by Farari, in 
his office on March 5th, who attended a meeting on March 
7th and stated at the meeting that he had come here for 
the purpose of putting up some samples for the ap- 
163 proval of the architect, he was asked about the wage 
scale and conditions and said he was instructed to 
pay the local wage scale prevailing in Washington, had 
no instructions to do otherwise but would communicate 
with the home office and get further instructions; that 
on the morning of March 12th in reply to a telephone 
call from Ferari witness and Click called upon Rosenthal 
who said they were prepared to pay the local scale and had 
figured the work on that basis, witness told him he should 
have known better having been an employer of union labor, 
should have known that the New York wage scale would 
have to prevail, also the shorter working hours, Rosenthal 
said the union’s law was wrong, everything was wrong 
about it, that he knew as much about our law as we did, 
that “we want to get started here, we do not want to have 
any tie-up in the work. AVe want to proceed,” that there 
was a case in the Connecticut courts identical with this 
which would decide the question as to the validity of the law 
and he was willing to put a bond of sufficient proportions 
to cover the difference in wage “if I would permit or as¬ 
sent to those men going to work at the lower wage scale”; 
that witness knew nothing about any case in Connecticut 
until Rosenthal spoke of it and he lias never found out the 
exact location of it, thinks he mentioned the City of Stam¬ 
ford but witness has not heard tin* exact location or the 
outcome; that witness told him “I could not consent to 
anything of that kind. That the laws of the Brotherhood 
were made by its members, which I thought at that time 
v'as approximately 125,000 men, and I did not think I was 
big enough to change those laws; that they were handed to 
me to enforce, and there was no other course left for me 
to foIlov r but to enforce them, and they would have to In- 
enforced until they were changed in the manner they were 
made”; that at the Dallas Convention of 1921 the Section 
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62 of the Constitution of the Brotherhood was amended 
to read as follows: 


164 “Section 62. Neither the general executive board 
nor any other authority shall have power to grant 
exclusive or special privileges to any local union or district 
council working under a charter of this Brotherhood; nor 
shall the G. E. B. or any other authority be invested with 
power to force any employer to bring men from one city to 
work in another city if Union men can be produced in such 
city where the work is to be erected and finished. All con¬ 
ditions of such localities shall be strictly adhered to, the 
shorter woiy/ day and the higher wage scale of either 
locality to prevail in all cases. A card fully paid up, re¬ 
gardless of where it is issued, shall entitled the holder to 
the right to work in any city provided he conforms with the 
working rules and conditions of the locality and that no 
strike or lockout exists in that localitv.” 


And thereupon the witness Buie further testified in re¬ 
direct that lie and Rosenthal did not reach any agreement 
on that occasion; that he saw the advertisement herein¬ 
before referred to and went the next morning with Click 
to the Walker Hotel because Rosenthal had told him point 
blank that he would not live up to the laws of the organiza¬ 
tion and witness presumed or thought he had had a change 
of mind, went up to find out just exactly what his attitude 
was, and lie found out, his attitude had not changed one 
iota, witness did not hear anybody asking for work, saw 
Essig talking to Barker and also Bramhill, did not see 
Hurley, and thereupon lie was asked to state whether or 
not lie interfered in any way with either of these three 
men in their application for employment, to which ques¬ 
tion the plaintiff objected on the ground that the witness 
could not state a conclusion, that he could state what he 
did, but not a conclusion of the effect of what: he did, which 
objection was by the Court overruled and to which ruling 
of the Court the plaintiff then and there noted an excep¬ 
tion which was by the Court allowed and duly entered and 
noted upon its minutes. 

165 And thereupon, the witness Buie in redirect exami¬ 
nation further testified that he did not interfere with 
any one; that there were some other members of the Local 
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Union in the neighborhood: that a Cor his conversation that 

morning with Rosenthal lie left the building and these men 

in the neighborhood asked him how conditions were and lie 

told them “we haven't come to anv conclusion or any de- 

* • 

cision and he had said he wasn't going to live up to the 
laws of the organization. That was all there was to it”; 
that witness did not even say that much to all of them, 
only one fellow asked him anything about it and he told 
him that; that on that morning after he and Rosenthal had 
argued out both points and the relative portions of our 
laws and convictions, we didn't seem to get anywhere and 
Rosenthall said he was going to get out an injunction, wit¬ 
ness told him — was very sorry to hear him say such a thing 
but if that was his attitude could not help it, could not pre¬ 
vent him from doing it if he wanted to; that on that morn¬ 


ing when witness saw Barker take the names of men in- 
quired if he was ready to go to work, saw him take Essig’s 
name, heard him ask Click if he was a painter and if he 
wanted to go to work, then witness said to Barker “It looks 
as though you are getting ready to start operations here” 
and Barker replied that he was, asked if he was contem¬ 
plating getting busy that morning and Barker said “No,” 
we couldn't possibly start this morning, we are just trying 
to get our men and get ready to start some time the first 
part of the week,” that witness had no further dealings 
with the plaintiff with reference to this matter, declined an 
invitation to have dinner and go over some of the points 
in the case to relieve the situation, giving as witness’ reason 
that had counsel employed and anything further that they 
cared to communicate with the organization or the witness 
would prefer to have it come through counsel, wit- 
166 ness did this on account of the restraining order 
which had not been issued at that time “and might 
state 1 was verv cautious and didn’t care to do anything 
to place myself in a position where it might be construed 
as violating the rule of the court” after the temporary in¬ 
junction was issued. 


And on recross-examination the witness Buie further tes¬ 
tified that when he had the conversation with Barker about 
starting to work the first of the following week no one else 
was present, does not think Rosenthal was there and when 
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asked whether Konopka cr Hood was there lie said he saw 
several people, couldn’t say he saw Konopka although he 
believes he was there, the conversation was inside the office, 
was invited in by Rosenthal, went in a little later after con¬ 
versation with Barker, was invited in while talking to 
Barker; that to the man who inquired of witness he simply 
said that Rosenthal refused to pay the New York scale and 
to work the shorter hours, and when asked whether he told 
them that or simply said that Rosenthal said lie would not 
live up to the laws of the organization, the witness replied 
“I don’t remember the exact language I used at that time. 
1 didn’t make a note of it” but is positive as nearly as can 
be that lie informed them that Rosenthal had refused to 
pay the New York scale; that that was the only particular 
in which lie had refused to live up to the laws of the organi¬ 
zation, he said he would do more than comply with the 
50-50 rule, would make it about 95-5, he also suggested mak¬ 
ing a test case and putting up a bond but 'witness forgot 
about this in his redirect examination; that; witness never 
tried to find out where the case in Connecticut was, made 
some inquiry but went to very little trouble about it, wit¬ 
ness was Business Agent from 1922 to 1924.; 

By William E. Miles, that lie is a painter and a member 
of the Local Union, saw the advertisement and made an 
application for work, couldn’t say positively who it 
107 was lie saw, but when witness asked him what the 
wages were, he said $9,00 a day and witness walked 
away, knew nothing as to whether the plaintiff was a resi¬ 
dent or non-resident contractor, it was not a resident to 
witness’ knowledge, knew it was a non-resident, was fa¬ 
miliar with the rule of the organization requiring non¬ 
resident contractors to pay the higher of the two scales 
of wages, has been a painter for about thirty-five years, 
has worked in the District for non-resident contractors on 
painting work, one Chicago firm paid him $12.00 a day 
in June 1925, a New York firm paid him $10.50 a day, 5 
days a week, and witness worked for the plaintiff in 1915 
on the Post Office, and on cross examination the witness 
.Miles further testified that at the time the Chicago concern 
paid him $12.00 a day, that was the Chicago rate, that when 
he was told the rate on the Walker Hotel would be $9.00 a 
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dav he walked awav because lie knew the other firms that 
^ • 

had come to this town had paid the higher scale, and there¬ 
upon the following occurred: 

Q. You walked away because of that rule, because the 
Barker Painting Company was not willing to comply with 
the rule requiring the higher wage rate to be paid. A. 
Undoubtedly. 

( L >. That was your reason? A. Yes, sir. 

(,). You were unwilling to work for anybody, except in 
accordance with the rule of the Union? A. That is the 
idea, sir. 


Samuel N. Hedges, that he lives at 2078 Wisconsin Ave¬ 
nue, is by occupation a painter and is a member of Local 
Union .‘>(58, of the Brotherhood of Painters, Decorators and 
Paperhangers; that he worked on the Walker Hotel, now 
known as the Mayflower, on January 23, 24th, 25th and 
28th, 1024. for McXicol & Son, a District firm; that McNicol 
Son was a local contractor, doing business in the Dis¬ 
trict. And thereupon witness was asked “what 
108 wages did you get at that time?” to which plaintiff 
objected, and which objection the Court overruled, 
to which ruling of the Court plaintiff then and there noted 
an exception which was by the Court allowed and duly 
noted and entered upon its minutes. And thereupon the 
witness said “that lie received $10.50 a day for his work.” 
There was no cross-examination. 


By Robert L. Jones that he lives at 1135 Sixth Street, 
Southwest: that he is a painter and a member of Local 
Union 308, of the Brotherhood of Painters, Decorators and 
Paperhangers; that he was sent by Mr. McXicol for the 
Barker firm to do some priming on the Walker Hotel, when 
the job was first started: that he worked there on January 
23rd, 24th, 25th and 28th, 1924: and that he received as 
wages $10.50 a day. On cross-examination, he further 
testified that he knew the work was for the Barker firm be¬ 
cause Mr. McXicol said so, and thereupon plaintiff moved 
to strike out the statement of witness on direct examina¬ 
tion that the work was done for the Barker firm, the motion 
being based on the ground that it now appears that this 
testimony is hearsay, and the court said “I will allow it to 
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stand, subject to a renew! of your motion to ! strike out un¬ 
less the connection is made. So far as the record now dis¬ 
closes, both of these men worked for McXiejols, a District 
contractor. When you show he was acting for Barker that 
is a dif-erent matter. I think that evidence must he 
stricken out. The evidence must he stricken out unless the 
connection is made.” 

By W. H. McWork, that he is a painter and a member of 
the Local Union, saw the advertisement, was familiar with 
the rule requiring non-resident contractors to pay the 
higher rate of wages, did not make an application for work 
up there “because T live up to my rules.” and he did not go 
up there in reply to the advertisement at all; on 
169 cross-examination he further testified that the rea¬ 
son he did not go was that he didn’t want the job, 
wouldn’t work for the wages, “because T live up to the laws 
of the union”; that he understood what the wages were 
going to be, it was talked around, from some of the men, 
understood from them that the wages would not be the 
Xew York wages, doesn’t remember who told him that or 
who told him that the plaintiff was a Xew York concern, or 
whether it was a member of the Local Union, didn’t pay 
much attention to the job, Buie did not tell him, does not 
remember whether he was present at the meeting at which 
the matter was discussed, and thereupon the following oc¬ 
curred : 

“( t ). Are you answering that you don’t remember be¬ 
cause of the section of the by-laws which forbids you from 
discussing things that transpire at the meetings? A. Xot 
particularly. 

Q. Whether particularly or otherwise, I want to know. 

Mr. Sullivan: T ask the Court to instruct the witness to 
answer the question according to his best recollection, re¬ 
gardless of the bv-laws. 

A. What was the question? 

Whether you had heard that matter discussed at a meet¬ 
ing or whether you got that information at a meeting. 

The Court: Yes or no. 

A. Xo. 
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By S. M. Slater, that lie reside at 1624 Minnesota Ave¬ 
nue, Northeast, is a painter and decorator by occupation, 
and is a member of Local Union 368, of the Brotherhood of 
Painters, Decorators and Paperhangers, that he had worked 
for non-resident contractors in the District of Columbia, 
he was thereupon asked “give the names of some of them,” 
the plaintiff made “the same objection,” and said “It seems 
to me this is purely cumulative,” and the Court said, 
“Answer the question, with an exception,” and the plaintiff 
then and there noted an exception to the ruling of the court 

which was bv the Court allowed and dulv noted and 
% * 

170 entered upon its minutes, and the witness thereupon 
said that he worked for IV. P. Nelson, of New York, 

on the Mayflower; for Barker, Price & "Wilson of New York, 
for Thomas Snell, of New York; on Mrs. Codman’s house; 
for H. F. Iluber & Company, of New York at Mr. Harlett’s 
3400 Massachusetts Avenue, and for Ezra "Winter, of New 
York, on the Chamber of Commerce; that they paid the 
New York scale of wages, worked eight hours a dav and five 
days a week. 

There was no cross-examination. 

By Charles McNicol, that he is a master painter in the 
painting and decorating business and was so engaged in 
the first part of the year 1024, has been for over fifty years; 
that in December 1023, he primed the wood work at the 
Walker Hotel, came to do that work by a letter from the 
plaintiff slating that they had some priming that had to be 
done quickly and requesting witness to do it for them, em¬ 
ployed union journeymen painters to do the work, and he 
was then asked “What rate of wages did you pay 

171 them while working on that job? to which question 
the plaintiff then and there objected on the grounds 

hereinbefore stated with reference to the same subject mat¬ 
ter, the objection was by the Court overruled, to which rul¬ 
ing of the Court the plaintiff then and there noted an excep¬ 
tion, which was by the Court allowed and duly noted and 
entered upon its minutes, and thereupon the witness an¬ 
swered the question and further testified that he paid them 
$10.50 a day for eight hours work, which was the New York 
scale; that the men he employed to do the work were Sam¬ 
uel Hedges, Robert Jones and Noble Bailey, that he was 
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employed by tlie Barker Painting Company to do tlie work 
for them, and on cross-examination he further testified that 
the reason he paid them $10.50 a day was that they said 
that was the rate they were paid in New York, and that as 
witness was doing the job as a favor for the Yew York peo¬ 
ple he should pay the New York wages, the journeymen 
working on the job said that, and witness yielded to their 
demands because it was customary to pay the rate when it 
was higher out of town, customary under the general trade 
usage at that time brought about bv the rules of the union, 
and thereupon the following occurred: 

Q. Therefore, your real reason was for fear of the effect 
of violating the Union rule? A. I couldn’t have done the 
job. Nobody would work for me. None of the Union men 
would have worked for me if 1 hadn’t paid tlie rate. 

Q. That was the reason. A. Sure. 

Noble Bailey, that he lives at 820 Tenth Street, North¬ 
west, that lie is a painter and a member of Local Union 
No. 368 and belonged to that Union in 1024 and 1923; that 
he saw Mr. McNicol, who just went out, and was em¬ 
ployed by him up to 1924; that lie did some work for Mr. 
McNicol priming boxes on what is now known as the May¬ 
flower Hotel on January 23rd, 24th, 25th and 28th, 1924. 

Whereupon he was asked the following question: 

By Mr. Slieehy: ! 

Q. What pay did you receive for your work ? 

172 Mr. Sullivan: All this is under the sjame objection, 
ruling and exception. 

The Court: Yes. 

A. $10.50 a day. 

There was no cross-examination. 

By C. J. Coombs, that he lives at 1343 Potomac Street, 
Southeast; that lie is a painter and has been a member of 
Local Union No. 368; of the Brotherhood of Painters, Deco¬ 
rators and Paperhangers since 1916; that h(* had worked 
for out-of-town painting contractors in this I city. Where¬ 
upon the following occurred: 
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Bv Mr. Sheeliv: 

• • 

Q. M ill you name Ilium and si alt* from what places they 
came ? 

Mr. Sullivan: The same objection, ruling and exception. 

The Court : The same objection, ruling and exception. 

Thereupon plaintiff noted an exception to the ruling of 
the Court which was by the Court allowed and noted and 
entered upon its minutes. 

The witness then answered that he had worked for J. B. 
Wilson tk Company of Xew York, about six or seven years 
ago; for the 1’nitt Company of Xew York, and for \V. P. 
Xelson Company, of Xew York: that he worked for the 
J. B. Wilson Company on the Archibald residence on 
Reservoir Street, Xortliwest: for the Unitt Company on 
the Xational Theatre and for the W. P. Xelson Company on 
the Mayflower: that while working for these three com¬ 
panies he received the scale of wages they were paying in 
the city of Xew York: that on the Wilson job the scale 
here was $8 a day and he received $0.50 which was the Xew 
York scale; that was the first job on the Archibald resi¬ 
dence: that on the Xational Theatre the scale here was 
$0.00 and the scale in Xew York was $10.50 and he received 
$10.50: that on the Mayflower Hotel for the W. B. Xelson 
Company the scale here was $0.50 and he received $10.50; 
that on all three jobs he worked on the same as Xew York, 
five daws a week, eight hours a dav, no work on Saturdav. 

There was no cross-examination. 


173 By A. A. Chamberlain, that he is now the Business 
Agent of the Local Union, serving his second term, 
and his duties are such as to write applications, collect on 
same, furnish employers with men in their various opera¬ 
tions where they are needed and if any trouble arises to 
try to adjust it, is required to know what work is going on 
in the District of Columbia, and where the work is, and 
who is doing it: that he is familiar with painting work go¬ 
ing on in the District of Columbia, and that the Barker 
Painting Company did not, to his knowledge, have any 
place of business in the District of Columbia at the present 
time. Whereupon it was admitted by the attorney for the 
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plaintiff (Mr. Sullivan) that it, the plaintiff) had no place 
of business in the District of Columbia at the present time. 
The witness then further testified that the Barker Painting 
Company was not, to his knowledge, carrying on any paint¬ 
ing work in the District of Columbia at the present time; 
that if it was he knew nothing about it; that he goes 
around through the town and most likely would know if 
they had a job in the City of Washington, i 

There was no cross-examination. 


Bv D. H. Buie, that he had been a member of the Local 
Union since about 1903; that about two or three years after 
he became a member he took an active part in the work; he 
then identified as an official publication of the Constitution 
of the Brotherhood a booklet, shown him, as appears on the 
outside amended in 1913; and the same was admitted in 
evidence without objection with the understanding that 
the plaintiff might have the right to use any part of it. 
Section 92, on page 13, was then read to the Court by the 
attorney for the defendants, and is as follows: 


“Neither the General Executive Board nor any other au¬ 
thority shall have power to grant exclusive or special 
privileges to any local union or district council working 
under a charter of this Brotherhood; nor shall the G. E. B. 

or any other authority be invested with power to 
174 force any employer to bring men from one city to 
work in another city, if men can be; procured in 
such citv where the work is to be erected and finished. All 
conditions of such localities shall be strictly adhered to, 
the shorter work day and the higher scale to prevail m 
all cases. A card fully paid up, regardless of where it is 
issued, shall entitle the holder to the right to: work in any 
city provided he conforms with the working rules and con¬ 
ditions of the locality and that no strike or lockout exists in 
that locality.” 


On cross-examination, the witness further testified that he 
was initiated in Local Enion No. 3(>S, lie thinks, in Novem¬ 
ber, 1903, and became a journeyman painter, lie thinks, in 
1904; that he had worked at his trade outside of the Dis¬ 
trict of Columbia but could not give the exact date; that he 
worked in Summit, New ,Jersey, about 1910, and in Warren- 
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ton. Virginia, he thinks alone,- about 100!); that lie was quite 
sure that he did not work out of town between 191.') and 1921. 


By Charles W. Gaines, who testified, on direct examina¬ 
tion. that he resides at 122.'! K Street. Northeast; that he is 
a painter and decorator and a member of Local I’nion .'!(>S, 
of the Brotherhood of Painters, Decorators and Paper- 
hangers; that he was such a member about March and 
April, 1924 and at that time he held the office of President 
of the Local Pnion and he is still its President; that he 
never was at any time the President of the Brotherhood 
or Painters, Decorators and Paperhangers of America, a 
body corporate, the National body, and therefore, he was 

not President of the National bodv on the 21 st dav of 

• • 

March, 1924; that a summons was left at his house to ap¬ 
pear in court for this suit; that he did not see any Deputy 
Marshal personally; that he did see the Deputy Marshal/ 
who was on the stand this morning; that he never had any 
conversation with him or with any other Deputy Marshal 
in regard to this case; that he did not state to the 
ITb Deputy Marshal who was on the stand or to any 
other Deputy Marshal that he was the President of 
the Brotherhood, which is a National organization. 

And thereupon the defendants rested. 


170 And thereupon further to maintain the issues on. 

its part joined, the plaintiff in rebuttal produced 
further testimonv as follows: 

By Stanley Konopka, that he never heard any such con¬ 
versation as that testified to by Buie as having been held 
between him and Barker concerning whether or not the 
plaintiff was ready to begin work. He thinks all went out 
from the meeting together, if any such conversation had 
occurred in the room he would have heard it. 


Bv Andrew M. Hood, that thev all left the conference 
about the same time; Konopka, Barker, Rosenthal and wit¬ 
ness left together, and if there had been any conversation 
in the room or from the time thev left the room until thev 
reached the office of plaintiff’s attorney he would have 
heard it: and on cross examination he further testified that 
Rosenthal, Barker and Konopka and witness came out to- 
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gether and went up the .street together, did not tarry there 
at all. 

And thereupon, the plaintiff announced its rebuttal tes¬ 
timony closed. i 

And thereupon, the defendants reopened their case in 
chief by calling the witness M. J. Click, who testified that he 
was Financial-Secretary of the Local Fnion, had occasion 
to go to the Walker Hotel in company with Buie and there 
talked with Rosenthal, having been called there at the in¬ 
stance of Farari, who was foreman for the plaintiff and 
when arrived Rosenthal said would like to get men to get 
the job started and Buie told him what the law of the 
Brotherhood is, Rosenthal remarked that he knew the law 
as well as he did and that lie was not going'to comply with 
it, making reference to Section 3.‘>2, the higher wage and 
shorter work day rule, Rosenthal proposed that we furnish 
men — the job pending the outcome of a case in Hartford, 
Connecticut, which we knew nothing — and Buie told 
3 77 him could not grant any conditions, had no author¬ 
ity, the law was binding upon us; that Rosenthal 
then proposed to put up security ponding the outcome of 
that case and to enter into a friendly suit; regarding the 
legality of the law, which was also declined; that Rosenthal 
then said he would not abide by the law or; go along with 
it and Buie said “There is no use to argue any further 
about it, then” and we left the job; that witness did not see 
Rosenthal again until March 28th, on the premises at the 
Walker Hotel, and the discussion on that occasion was no 
different than the one already related: that! Buie and wit¬ 
ness had a conversation with Barker on the outside of the 
building, neilhor Konopkn or Hood was present to witness’ 
knowledge, did not see them, Buie asked Barker if he was 
getting ready to start work or whether — was going to put 
the men on that morning and Barken - said lie was not, they 
were only getting organized and wanted to get started the 
first of the week, and thereupon tin 1 witness was asked 
whether lie himself did or whether he saw any other per¬ 
son interfere with any member of the Local; Fnion or any 
of the painters who were desirous of applying for work, 
to which question the plaintiff objected on the ground that 


9—4587a 



130 


THE BARKER PAINTING CO. VS. 


it called for a conclusion, that he had no objection to the 
witness being asked if he or Buie stopped or spoke to any¬ 
one and what they said but that he did object to a question 
call ini? for the witness’ conclusion as to what amounted to 
an interference or not, which objection was by the Court 
overruled and to which ruling of the Court the plaintiff 
then and there noted an exception, which was by the Court 
allowed and duly entered and noted upon its minutes; and 
the witness proceeded to testify that he saw no interference 
by persuasion or obstruction to the entrance, threats or 
intimidation in any way to prevent any person from apply¬ 
ing' for work, and that he had nothing more to do with the 
plaintiff. And on cross-examination the witness Click fur¬ 
ther testified that he could not recall whether before meld¬ 
ing Barker and Bosenthal lie met any of the members 
175 of the Bocal Cnion, but after leaving there did so, 
and he told one that the plaintiff “did not intend to 
go along with our laws.” that is the statement he made to 
this one, told him the plaintiff would not pay the higher 
scale nor work the shorter work day. lie and Buie were 


together until they left the promises, and he did not hear 
Buie say to anyone “they will not live up to the laws of the 
organization,” did not hear him make any statement to 
any member of the Bocal Cnion or engage in conversation 
with any of them about the premises, does not deny that 
he did engage in conversation with them or that he spoke to 
any of them, does not deny that Buie said on the premises 
to members of the Bocal Cnion that the plaintiff would 
not live up to the laws of the organization, and would not 
necessarily have heard it if’ he did say so, though witness 
was with him, near him all the time, wasn’t right by his 
side all the liiiie, didn’t hear every word that he said, and 
thereupon the following occurred: 


Q. How many people did you make that statement to? 
A. Only one to my knowledge. 

Q. Did either you or Mr. Buie tell any of them what the 
result would be of their going to work for the Barker Paint¬ 
ing Company under those conditions? A. Xo, sir. 

Q. They knew it, didn’t they? A. They knew it. 


Mr. Sullivan: That is all. 
Air. Sheehv: That is all. 

V 
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And thereupon both sides rested. 

And be it further remember- that the foregoing comprises 
the substance of all of the testimony in the case necessary 
to explain the issues and questions involved and the rela¬ 
tions of the parties thereto, and all of the proceed- 
179 ings in the trial of the said issues and questions and 
each and all of the exceptions so stated in the fore¬ 
going statement of evidence were duly noted and allowed 
by the Court and entered upon its minutes at the time the 
same were severally noted and taken, and the Barker Paint¬ 
ing Company then and there prayed the Court to sign this 
statement of evidence and the same is accordingly signed 
and made a part of the record in this case now for then 
this 13th day of April, A. D. 1927, the plaintiff and defend¬ 
ant being in Court by counsel, and no objection being signi¬ 
fied to the signing of this Statement of Evidence. 

JAMES F. SMITH, 

Acting Associate Justice. 

Approved. 

W. C. SULLIVAN, 

Atty for Plff. 

VINCENT A. SHEEHY, 

Atty for Certain Defendants. 
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